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SIXTY-SIXTH DAY
(Wednesday, May 19, 1965)

The Senate met at 10:00 o’clock
am., pursuant to adjournment, and
was called to order by the President.

The roll was called and the follow-
ing Senators were present:

Aikin Kazen
Bates Kennard
Blanchard Krueger
Calhoun Moore
Cole Parkhouse
Colson Patman
Creighton Ratliff
Crump Reagan
Dies Richter
Hall Rogers
Hardeman Schwartz
Harrington Snelson
Hazlewood Spears
Herring Strong
Hightower Word

Absent—Excused
Watson

A quorum was announced present.

Reverend W. H. Townsend, Chap-
lain, offered the invocation.

On motion of Senator Aikin, and
by unanimous consent, the reading of
the Journal of the proceedings of
yesterday was dispensed with, and
the Journal was approved.

Leave of Absence

Senator Watson was granted leave
of absence for today on account of
important business on motion of Sen-
ator Dies.

Senate Reselution 707

Senator Spears offered the follow-
ing resolution:

Whereas, Edward Everett Cau-
thorne is the oldest alumnus of The
University of Texas, graduating with
a ﬁachelor of Science degree in 1891;
an

Whereas, Mr. Cauthorne is cele-
brating his 108rd birthday on Thurs-
day, May 20, with a festive party at
his residence, the Neponsit Home for
the Aged, operated by the New York
City Department of Welfare; and

Whereas, Mr. Cauthorne has led a
long and productive life, the early
part of which was spent in Texas,
where he was a cowboy and a school
teacher; and

Whereas, The University of Texas
Ex-Students’ Association is honoring
Mr. Cauthorne with gifts and saluta-
tions; and

Whereas, Governor John B. Connal-
ly and the Night Hawk restaurant are
fulfilling Mr. Cauthorne's birthday
wish for a Texas steak; and

Whereas, Mr, Cauthorne is also the
oldest alumnus of Harvard Univer-
sity and the oldest retired school
teacher in the United States; and
now therefore, he it

Resolved, By the Senate of the
State of Texas that the respeet, ad-
miration and best wishes of this body
be extended to Mr. Edward E, Cau-
thorne; and be it further

Resolved, That a page be set aside
in the Senate Journal in tribute to
him and that copies of this resolution
be sent to Mr. Cauthorne with our
warmest wishes for continued good
health and many more happy birth-
days,

SPEARS
EENNARD

The resolution was read and was
adopted.

Message from the Attorney General
of Texas

The following message from the
Attorney General of Texas was read
and was referred to the Committee
on Nominations:

Austin, Texas,
May 17, 1965.

To the Senate of the Fifty-Ninth

Legislature:

1 ask the advice, consent and econ-
firmation of the Senate with respect
to the following appointment: To be
member of the Board for Lease of



1364

SENATE JOURNAL

State Park Land: Hill Bagpett of
Lubhock, Lubbock County.

Respectfully submitted,

WAGGONER CARR,
Attorney General of Texas

Reports of Standing Committees

Senator Reagan submitted the fol-
lowing report:

Austin, Texas,
May 19, 1965.

Hon. Preston Smith, President of the
Senate.

Sir: We, your Committee on Bank-
ing, to which was referred H. B. No.
196, have had the same under con-
sideration, and I am instructed to re-
port it back to the Senate with the
recommendation that it do pass and
be printed.

REAGAN, Chairman.

Senator Kazen submitted the fol-
lowing reports:

Austin, Texas,
May 19, 1965.

Hon. Preston Smith, President of the

Senate.

Sir: We, your Committee on Con-
stitutional Amendments, to which was
referred H. J. R. No. 81, have had
the same under consideration, and I
am instructed to report it back to the
Senate with the recommendation that
it do pass as amended and be printed.

KAZEN, Chairman.

Austin, Texas,
May 19, 1965.
Hon. Preston Smith, President of the

Senate.

Sir; We, your Committee on Con-
stitutional Amendments, to which was
referred S. J. R. No. 39, have had
the same under consideration, and I
am instructed to report it back to the
Senate with the recommendation that
it do pass and be printed.

KAZEN, Chairman.

Austin, Texas,
May 19, 1965.
Hon. Preston Smith, President of the
Senate.

Sir: We, your Committee on Con-
stitutional Amendments, to which was
referred H. J. R. No. 69, have had

the same under consideration, and I
am instructed to report it back to the
Senate with the recommendation that
it do pass and be printed.

KAZEN, Chairman.

Austin, Texas,
May 19, 1965.
Hon. Preston Smith, President of the

Senate,

Sir: We, your Committee on Con-
stitutional Amendments, to which was
referred H. J. R. No. 21, have had
the same under consideration, and I
am instructed to report it back to
the Senate with the recommendation
that it do pass and be printed.

KAZEN, Chairman.

Augtin, Texas,
May 19, 1965.
Hon. Preston Smith, President of the

Senate.

Sir: We, your Committee on Con-
stitutional Amendments, to which was
referred H. J. R. No. 51, have had
the same under consideration, and I
am instructed to report it back to the
Senate with the recommendation that
it do pass and be printed.

KAZEN, Chairman.

Senator Creighton submitted the
following reports:
Austin, Texas,
May 18, 1965.
Hon. Preston Smith, President of the
Senate. :

Sir: We, your Commitiee on Game
and Fish, to which was referred H.
B. No. 905, have had the same under
consideration, and we are instructed
to report it back to the Senate with
the recommendation that it do pass
and be printed.

CREIGHTON, Chairman.

Austin, Texas,
May 18, 1965.

Hon. Preston Smith, President of the

Senate.

Sir: We, your Committee on Game
and Fish, to which was referred H.
B. No. 650, have had the same under
consideration, and we are instructed
to report it back to the Senate with
the recommendation that it do pass
and be printed.

CREIGHTON, Chairman.

Senator Parkhouse submitted the
following reports:
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Austin, Texas,
May 19, 1965.

Hon. Preston Smith, President of the
Senate.

Sir: We, your Committee on Wa-
ter and Conservation, to whom was
referred H. B. No. 804, have had the
same under consideration, and we are
instructed to report it back to the
Senate with the recommendation that
it do pass and be printed.

PARKHOUSE, Chairman.

Austin, Texas,
May 19, 1965.

Hon. Preston Smith, President of the
Senate.

Sir: We, your Committee on Wa-
ter and Conservation, to which was
referred H. B. No. 979, have had the
same under consideration, and we are
instrueted to report it back to the
Senate with the recommendation that
it do pass and be printed.

PARKHOUSE, Chairman.

Austin, Texas,
May 19, 1965.

Hon. Preston Smith, President of the
Senate.

Sir: We, your Committee on Wa-
ter and Conservation, to which was
referred H. B. No. 978, have had the
same under consideration, and we are
instructed to report it back to the
Senate with the recommendation that
it do pass and be printed.

PARKHOUSE, Chairman.

Austin, Texas,
May 19, 1965.

Hon. Preston Smith, President of the

Senate,

Sir: We, your Committee on Wa-
ter and Conservaticn, to which was
referred H. B. No. 977, have had the
same under consideration, and we are
instructed to report it back to the
Senate with the recommendation that
it do pass and be printed.

PARKHOUSE, Chairman.

Austin, Texas,
May 19, 1965.
Hon. Preston Smith, President of the
Senate.

Sir: We, your Committee on Wa-
ter and Conservation, to which was
referred H. B. No. 842, have had the
same under consideration, and we are

instructed to report it back to the
Senate with the recommendation that
it do pass and be printed,

PARKHOUSE, Chairman.

Austin, Texas,
May 19, 1965,
Hon. Preston Smith, President of the

Senate.

Sir: We, your Committee on Wa-
ter and Conservation, to which was
referred H. B. No. 841, have had the
same under consideration, and we are
instructed to report it back to the
Senate with the recommendation that
it do pass and be printed.

PARKHOUSE, Chairman.

Senator Moore submitted the fol-
lowing report:

Austin, Texas,
May 18, 1965.
Hon. Preston Smith, President of the

Senate:

Sir: We, your Committee on Edu-
cation, to which was referred H. B.
No. 1123, have had the same under
consideration, and we are instructed
to report it back to the Senate with
the recommendation that it do pass
and be printed.

MOORE, Chairman.

Senator Ratliff submitted the fol-
lowing report:

Austin, Texas,
May 17, 1965.

Hon. Preston Smith, President of the

Senate.

Sir: We, your Committee on Coun-
ties, Cities and Towns, to which was
referred H. B. No. 663, have had the
same under consideration, and we are
instructed to report it back to the
Senate with the recommendation that
it do pass and be printed.

RATLIFF, Chairman.
Senate Bill 574 on First Reading

Senator Word moved that Senate
Rule 114 and Section 5 of Article TII
of the State Constitution be suspend-
ed to permit his introducing at this
time, a bill, the provisions of which
he explained.

The motion prevailed by the fol-
lowing vote:

Yeas—30

Aikin Bates
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Blanchard Kennard
Calhoun Krueger
Cole Moore
Celson Parkhouse
Creighton Patman
Crump Ratliff
Dies Reagan
Hall Richter
Hardeman Rogers
Harrington Sehwartz
Hazlewood Snelson
Herring Spears
Hightower Strong
Kazen Word

Absent—Excused
Watson

The following bill was then intro-
duced, read first time and referred to
the Committee indicated:

By Senator Word:

S. B. No. 574, A bill to be entitled
“An Act relating to granting prior
service credit for certain employees
under the Employees Retirement Sys-
tem of Texas; adding Subsection H
to Section 4, Chapter 352, Acts of the
50th Legislature, 1947, as zmended;
and declaring an emergency.”

To the Committee on Counties,
Cities and Towns.

Senate Resolution 708

Senator Parkhouse offered the fol-
lowing resclution:

BE IT RESOLVED by the Senate
of Texas, That the Senate Enrolling
Clerk be directed to correet S. B. No.
102, Section 2, by changing the words
and figures “Chapter 266, Section 6”
to read: “Chapter 277, Section 6as.”

The resolution was read and was
adopted.

Senate Resolution 709

Senator Krueger offered the fol-
lowing resolution:

Whereas, On July 21, 1965, Mrs.
Mary Baca, Mrs. Sophie Hradecky,
and Mrs. Ollie (Martha) Xopecky
will lead a delegation of twelve tour-
ists on a visit to Czechoslovakia; and

Whereas, These outstanding Amer-
ican citizens will visit with relatives
throughout Czechoslovakia; and

Whereas, Mrs. Kopecky will visit
the birthplace of her mother, Mrs.

Frank Dolezal, who will also make
the trip, in Slovakia; and

Whereas, Mrs. Hradecky will visit
in Brno, Capital of Moravia; and

Whereas, Mrs. Baca will return to
her native Stary Hamry in Moravia,
which she left with her parents at
the age of two; and

Whereas, It is the desire of the
Senate of the State of Texas to ex-
tend its best wishes to these fine
ladies; now, therefore, be it

Resolved, That Mrs. Mary Baca,
Mrs. Sophie Hradecky, and Mrs. Ollie
(Martha) Kopecky be hereby desig-
nated as “Good Will Ambassadresses
of The Senate of The State of Tex-
as”; and, be it further,

Resolved, That copies of this Reso-
lution be sent to each of these ladies
as tokens of our esteem and best
wishes,

The resolution was read and was
adopted.

House Bill 650 Ordered Not Printed

On motion of Senator Ratliff and
by unanimous consent H. B. No. 650
was ordered not printed.

House Bill 905 Ordered Not Printed

On motion of Senator Richter and
by unanimous consent H. B. No. 905
was ordered not printed.

House Bill 316 Re-referred

On motion of Senator Schwartz and
by unanimous consent H. B. No. 316
was withdrawn from the Committee
on State Affairs and re-referred to
the Committee on Counties, Cities
and Towns.

House Bill 118 on Second Reading

Senator Ratlif asked unanimous
consent to suspend the regular order
of business and take up H. B. No.
118 for consideration at this time.

There was objection.

Senator Ratliff then moved to sus-
pend the regular order of business
and take up H. B. No. 118 for con-
sideration at this time.

The motion prevailed by the fol-
lowing vote:

Yeas—23

Aikin Bates
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Blanchard Krueger
Calhoun Moore
Cole Parkhouse
Colson Patman
Crump Ratliff
Dies Reagan
Hall Schwartz
Hardeman Snelson
Harrington Strong
Hazlewood Word
Kazen
Nays—5
Creighton Richter
Herring Spears
Kennard
Present—Not Voting
Rogers
Absent

Hightower

Absent—Excused
Watson

The President laid before the Sen-
ate on its second reading and passage
to third reading:

H. B. No. 118, A bill to be entitled
“An Act providing for an additional
class of counties which may estab-
lish junior college districts; amend-
ing Section 17(a), Chapter 290, Acts
of the 41st Legislature, Regular Ses-
sion, 1929, as added; and declaring
an emergency.”

The bill was read the second time.

{Pending discussion of the bill,
Senator Hardeman occupied the
Chair.)

(President in the Chair.)

_ The bill was passed to third read-
ing.

Record of Votes

Senators Creighton, Dies, Moore,
Richter, Spears, Herring, Strong and
Kennard asked to be recorded as
voting “Nay"” on the passage of H. B.
No. 118 to third reading.

Motion to Place
House Bill 118 on Third Reading

Senator Ratliff moved that the Con-
stitutional Rule and Senate Rule 32
requiring bills to be read on three
several days be suspended and that

H. B. No. 118 be placed on its third
reading and final passage.

The motion was lost by the follow-
ing wvote (Not receiving four-fifths
vote of the Members present):

Yeas—23
Aijkin Kazen
Bates Krueger
Blanchard Moore
Calhoun Parkhouse
Cole Patman
Colson Ratlift
Crump Reagan
Hall Rogers
Hardeman Schwartz
Harrington Snelson
Hazlewood Word
Hightower
Nays—17

Creighton Richter
Dies Spears
Herring Strong
Kennard

Absent—{Excused
Watson

Message from the House

Hall of the House of Representatives
Austin, Texas,
May 19, 1965.

Hon, Preston Smith, President of the
Senate.
Sir: I am directed by the House
to inform the Senate that the House
has passed the following:

8. C. R. No. 103, In memory of
State Senator Carl C. Hardin, Sr.

S. C. R. No. 6, Requesting the Tex-
as Legislative Council to study plans
for a program of assistance for mu-
nicipalities in construction of arterial
streets, etc.

8. C. R. No. 45, Granting permis-
sion to William L. Balliew, Jr. and
W. L. Balliew, 1II, to sue the gtate
ete.

8. €. R. No. 49, Granting permis-
sion to Joe B. Wright to bring suit
against the State of Texas, etc.

S. C. R. No. 63, Granting permis-
sion to Amarillo Speed Bowl, Inec,
to sue the State, etc.

8. C. R. No. 66, Granting permis-
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sion to M & M Racing Association,
Inc. and Speedarena, Inc. to sue the
State of Texas, ete.

S. C. R. No. 75, Granting permis-
sion to John W. Marley & Associates
Inc., to sue the state.

8. C. R. No. 79, Requesting the
Texas Legislative Council to make a
study of the present and future needs
of the facilities for the care of de-
linquent and dependent and neglected
children in Texas and to report to
the 60th Legislature the results of its
study and its recommendations.

S. B. No. 107, A bill to be entitled
“An Act to establish and adopt a
Code of Criminal Procedure for the
State of Texas by revising and rear-
ranging the statutes of this State
which pertain to the trial of c¢riminal
cases; and by making various changes
in, omissions from, and additions to
such statutes; defining the meaning
of certain words and terms used in
the Code; and fixing the effective date
of the Code; validating certain pro-
ceedings had under existing prior
statutes; repealing statutes and all
laws or parts of laws in conflict with
the Code; containing a severability
clause; and declaring an emergency.”

(With amendments.)

H. B. No. 40, A bill to be entitled
“An Aect making findings and declar-
ing policies relating to occupsational
safety; defining terms of this Act;
providing duties of employers as to
occupational safety; creating within
the Bureau of Labor Statistics an
QOccupational Safety Board; author-
izing said Board, after public hear-
ing, to make and publish in occupa-
tional safety rules for places of em-
ployment; creating within the Bu-
reau of Labor Statistics a Division of
Occupational Safety; providing for
the enforcement and administration
of such rules by the Commissioner
of the Bureau of Labor Statistics;
providing for judicial review of such
rules; providing penalties; providing
for cooperation with the Siate De-
partment of Health; providing sep-
arability; repealing conflicting laws;
and declaring an emergency.”

H. B. No. 103, A bill to be entitled
“An Act providing for open court
hearings and public records in cases
involving juveniles charged with
felonies; amending Sections 13 and
15, Chapter 204, Acts of the 49th

Legislature, 1943; and declaring an
emergency.”

H. B. No. 126, A bill to be entitled
“An Act relating to the crime of
shoplifting; amending Chapter 34,
Acts of the 56th Legislature, Regular
Session, 1959; and declaring an
emergency.”

H. B. No. 161, A bill to be entitled
“An Act prohibiting purchases of al-
coholic beverages for persons under
21 years of age; amending Subsec-
tion (14), Section 17, Article 1,
Texas Liquor Control Act, as amend-
ed; and declaring an emergency.”

H. B. No. 154, A bill to be entitled
“An Act permitting a person holding
a valid license as an operator to drive
certain commercial motor wvehicles;
amending Subsection 4a, Section 3,
Chapter 178, Acts of the 47th Legis-

lature, gular Session, 1941, ss
amended; and declaring an emer-
gency.”

H. B. No. 164, A bill to be entitled
“An Act amending Section 1, Chap-
ter 128, Acts of the 44th isla-
ture, Regular Session, 1935, as
amended, to provide that the col-
lection of ad valorem taxes due for
any year prior to the year 1945 is
forever barred; and declaring an
emergency.”

H. B. No. 167, A bill to be entitled
“An Act defining and regulsting the
business of giving bail in eriminal
and quasi-eriminal ecases, actions or
proceedings; providing for the li-
censing of persons, firms and cor-
porations, who engage in that busi-
ness in any county; providing cer-
tain penzlties; providing certain ex-
emptions from this Act; providing
for appeal from the decision of
the Securities Commissioner; pro-
viding for administration of this Act
by the successor to the Securities
Commissioner; providing for licens-
ing fees; declaring legislative intent
and declaring an emergency.”

S. B. No. 278, A bill to be entitled
“An Act creating the County Court
at Law No. 4 of Bexar County, Tex-
as; providing for its jurisdiction,
terms, personnel, administration, and
practice; sbolishing the County Civil
Court at Law of Bexar County, Tex-
as; repealing Chapter 114, Acts of
the 58th Legislature, 1963; and de-
claring an emergency.”

(With amendments.)
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S. B. No. 391, A bill to be entitled , properties of county junior college

“An Act to reconstitute the member-

districts after a State-supported

ship of the State Building Commis- senior college has been created with-

sion as provided by Article I, Sec-
tion 51-b, Constitution of Texas, 1876,
as amended, by adding the Lieutenant

in sald district, to such senior col-
lege; providing that such junior coi-
legre distriets shall not further main-

Governor to the State Building Com- . tain 2 junior college: authorizing the

mission in place of the Chairman of levy of taxes annually to pay

the Board of Control; and declaring
an emergency.”

S. B. No. 453, A bill to be entitled
“*An Act amending Patt 5 of the Tex-
as Business Corporation Act, H. B.
16, Acts of 1955, Fifty-fourth Legis-
lature, ch. 64, p. 239, by adding there-
to a new Article 5.14 providing for
deposit of costs in a suit by a share-
holder or shareholders on behalf of
corporation where the ownership in-
terest of the complainants is less than
a minimum 5% percentage; and re-
numbering Article 5.14 and 5.15; pro-
viding for severability; and declaring
an emergency.”

(With amendments.}

S. B. No. 12, A bill to be entitied
“An Act creating a Texas State Com-
mittee on Aging to be known as the
‘Governor’s Committee on Aging’;
providing for the appointment of the
Committee, a Governor’s Citizens
Council on Aging: a Coordinator of
Aging, and such other appropriate
staff as is deemed necessary, and de-
fining their term of office, powers, du-
ties, functions, responsibility, and re-
lationship with other agencies and
officers of the State; authorizing the
Committee to accept and expend funds
made available through any Federal
and/or State grant or appropriation
for the purposes of carrying out the
purposes of this Act; authorizing the
Committee to accept gifts and/or
grants from private sources and to
expend same in the interest of fur-
thering the purposes set out in this
Act; providing a repealing clause, a
saving clause; and declaring an emer-
gency.”

The House has adopted the Confer-
ence Committee Report on Senate Bill
No. 141 by a non-record vote.

H. C. R. No. 140, Be it Resolved
by the House of Representatives, the
Senate concurring, That the Joint
Rules of the two Houses he, and they
are hereby, suspended so that either
House may take up and consider
House Bill No. 195 at any time.

S. B. No. 30, A bill to be entitled

off
outstanding indebtedness of the junior
college districts and to pay nhecessary
administrative costs; authorizing the
issuance of tax-supported bonds for
the purpose of paying off revenue
bonds of such districts; authorizing
temporary loans for paying off cur-
rent operating expenses; validating
all proceedings of the Board of Trus-
tees of such districts; repealing all
laws or parts of laws in conflict; con-
taining a severability clause; and de-
claring an emergency.”

S. B. No. 63, A bill to be entitled
“An Act amending Subsection (a) of
Section 109 of the Texas Probate
Code so as to provide that either the
father or the mother is entitled to
appointment as guardian of the
estates of the minor children by the
marriage if the parents live together;
and declaring an emergency.”

3. B. No. 84, A bill to be entitled
“An Act relating to the licensing and
regulation of motor transportation
brokers by the Railroad Commission
of Texas; providing an effective date;
providing a severability clause; re-
pealing conflicting laws; and declar-
ing an emergency.”

H. C. R. No. 19, Providing for the
Legislative Council to continue the
study of nonacademic psychological
testing in the public schools of Texas.

H. C. R. No. 54, Granting permis-
sion to George M. Stephenson to sue
the State of Texas.

H. C. R. No. 109, Granting permis-
sion to W. R. Aldrich and Co. to sue
the State of Texas.

H. C. R. No. 113, Granting permis-
sion to Edwin Donald Calvit to sue

I the State of Texas.

H. C. R. No. 98, Granting permis-
sion to the Cayoe Development Corpo-
ration to sue the State of Texas.

Respectfully submitted,
DOROTHY HALLMAN,

“An Aet authorizing the transfer of * Chief Clerk, House of Representatives
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House Joint Resolution 25
oh Reading

The President laid before the Sen-
ate on its second reading and passage
to third reading:

H. J. R. No. 25, A Joint Resolution
authorizing the Legislature to provide
that a portion of the State’s share of
ad valorem taxes collected in a coun-
ty, under certain conditions, may be
released for use by that county for
hospital and health services, and pro-
viding for the issuance of the neces-
sary proclamation by the Governor.

The resolution was read second
time.

Question—Shall H. J. R.
be passed to third reading?

Bill and Resolution Signed

The President signed in the pres-
ence of the Senate after the caption
had been read, the following enrolled
bill and resolution:

8. B. No. 80, A bill to be entitled
“An Act amending Section 36 of the
Texas Trust Act, and particularly
Subsections A and B thereof, to elim-
inate overlapping or conflict with the
definitions of Subsection 4 of said
Act; permitting trustees’ compensa-
tion or commissions and attorney's
fees to be charged either against prin-
cipal or income of a trust, or between
both; and declaring an emergency.”

8. C. R. No. 102, In memory of Joe
Dave Scott of Snyder.

House Bill 841 Ordered Not Printed

On motion of Senator Cole and by
unanimous consent H. B. No. 841 was
ordered not printed.

House Bill 842 Ordered Not Printed

On motion of Senator Cole and by
unanimous consent H. B. No. 842 was
ordered not printed,

House Bill 977 Ordered Not Printed

On motion of Senator Cole and by
unanimous consent H. B. No. 977 was
ordered not printed.

House Bill 978 Ordered Not Printed

On motion of Senator Cole and by
unanimous consent H, B. No. 978 was
ordered not printed.

No. 25

House Bill 979 Ordered Not Printed

On motion of Senator Cole and by
unanimous consent H. B. No. 979 was
ordered not printed.

Senate Concurrent Resolution 107

Senator Crump offered the follow-
ing resolution:

S. C. R. No. 107, Granting Sam
hsilcCollum III permission to sue the
tate.

Whereas, There exists in escrow
with the Veteran’s Land Board the
sum of $17,320.00, which is designated
in two accounts, one being the
amount of $15,270.00 and being part
of the State Treasurer Land Office
Suspense Fund #900 and the other
being in the amount of $2,060.00 and
being part of the Veteran’s Service
Fee Account of the General Land Of-
fice of Texas, and to which Sam Mec-
Collum XII of McCulloch County
claime to be the apparent owmner
thereof under an assignment of in-
tez;iest from the original depositor;
an

‘Whereas, The correct, legal owner-
ship of said $17,320.00 cannot be de-
termined without judicial ascertain-
ment thereof; and

Whereas, The said Sam McCollum
IIl desires to file suit against the
State of Texas for title and poases-
sion of said Seventeen Thousand
Three Hundred Twenty and no/100
Dollars ($17,320.00) now held by the
Veteran’s Land Board of Texas and
desires that said suit be filed in a
State District Court of com t ju-
risdiction so that he may obtain said
funds which he alleges belong to him;
now, therefore, be it

Resolved by the Senate, the Honse
of Representatives concurring, that
permission be and it is hereby granted
to Sam MeCollum ITI to institate suit
against the State of Texas and the
Veteran's Land Board as defendants
by an independent cause of action
brought in the Diatriet Court of Trav-
is County, or McCulloch County, Tex-
as for a determination and declara-
tion of the rights of the parties to the
Seventeen Thousand Three Hundred
Twenty and no/100 Dollars ($17,-
320.00) above mention and that
suitable process be issued according
to the Rules of Civil Procedure gov-
erning such process in civil cases;
and, be it further

Resolved, That nothing herein shall
be construed as an admisaion of lia-
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bility on the part of the State of
Texas, the Veteran’s Land Board or
any executive official therein as to the
validity of any allegation or claims
asserted in said aetion but that
all allegations and claims assert-
ed herein or to be asserted in
said suit shall be proved as in other
suits and under the same rules of
evidence and civil procedure as in oth-
er actiong; and, be it further

Resolved, That nothing herein shall
be construed as a waiver of any ques-
tion of fact as well as of law that
may be asserted or be available to
the State of Texas or any other part
defendant or of any agencies of the
State of Texas, in said suit, but all
such defenses are hereby specifically
reserved.

The resolution was read and was
referred to the Commitiee on Juris-
prudence.

Reports of Standing Committees

Senator Ratliff by unanimous con-
sent submitted the following report:

Austin, Texas,
May 19, 1965.
Hon, Preston Smith, President of the
Senate.

Sir: We, your Committee on Coun-
ties, Cities and Towns, to which was
referred H. B. No. 940, have had the
same under consideration, and we are
instructed to report it back to the
Senate with the recommendation that
it do pass as amended and be printed.

RATLIFF, Chairman.

Senator Herring by unanimous
consent submitted the following re-
port:

Austin, Texas,
May 19, 1965.

Hon. Preston Smith, President of the
Senate.

Sir: We, your Committee on Juris-
prudence, to which was referred S. C.
R. No. 107, have had the same under
congideration and we are instructed
to report it back to the Senate with
the recommendation that it do pass
and be printed.

HERRING, Chairman.
House Bill 940 Ordered Not Printed
On motion of Senator Spears and

by unanimous consent H. B, No. 940
was ordered not printed.

Senate Concurrent Resolution 107
Ordered Not Printed

On motion of Senator Crump and
by unanimous consent S. C. R. No.
107 was ordered not printed.

Conference Committee on
House Joint Resolution 1

Senator Reagan called from the
President’s table for consideration at
this time, the request of the House
for a Conference Committee to adjust
the differences between the two Hous-
es on H. J. R. No. 1 and moved that
the request be granted,.

The motion to grant the request
prevailed.

Accordingly, the President an-
nounced the appointment of the fol-
lowing Conferees on the resolution on
the part of the Senate: Senators
Reagan, Hall, Krueger, Ratliff, and
Bates.

Bills Signed

The President signed in the pres-
ence of the Senate after the caption
had been read the following enrolled
bills:

S. B. No. 82, A bill to be entitled
“An Act amending Sections 12 and
14 of the Texas Trust Act to provide
that a corporate trustee, executor, ad-
ministrator or guardian, when au-
thorized by will, trust agreement,
other trust instrument, or judicial or-
der, to retain its own capital stock
in trust, may purchase fractional
shares resulting from stock dividends,
provided such purchase, in the cir-
cumstances then prevailing, shall be
consistent with the judgment and
care which men of ordinary prudence
exercise in the management of their
own affairs; and declaring an emer-
gency.”

S. B. No. 235, A bill to be entitled
“An Act authorizing the Board for
Texas State Hospitals and Special
Schools to grant such easements and
rights-of-way as shall be necessary
to construct, improve, renovate, use
and operate institutions under its con-
trol and management; and declaring
an emergency.”

3. B. No. 512, A hill to be entitled
“An Act amending Section 20, Chap-
ter 404, Acts of the 45th Legislature,
Regular Session, 1937, as amended,
relating to the exemption of certain
persons from regulation as an engi-
neer; and declaring an emergency.”
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S. B. No. 527, A bill to be entitled
“An Act relating to the authority and
responsibilities of and the records
kept by the State Commission for the
Blind; amending Statutes; etc.; and
declaring an emergency.”

S. B. No. 301, A bill to be entitled
“An Act to add to the Insurance Code
Acts of 1951, 52nd Legislature,
apter 491) a new Article providing
that nothing in such code shall pro-
hibit a life insurance company from
guaranteeing to the Trustee of a
qualified pension or profit-sharing
plan to issue individual life insurance
policies on other than the term plan
upon the lives of participants in the
plan without evidence of insurability,
and defining ‘qualified pension or
profit-sharing plan’; ete.; and declar-
ing an emergency.”

S. B. No. 459, A bill to be entitled
“An Act establishing a juvenile board,
an office of chief juvenile probation
officer and a probation department in
Harris County; and providing that
the distriet clerk of Harris County
shall receive support payments for
wives and chidren; and declaring an
emergency.”

S. B. No. 348, A bill to be entitled
“An Act amendinti Section 3 of Chap-
ter 340, Acts of the 53rd Legislature,
Regular Session, 1953, to permit Tex-
as state institutions of the college
rank to enter into interagency agree-
ments with the Texas Highway De-
partment; providing for the mainte-
nance, improvement, relocation or ex-
tension of existing on-campus streets,
parking lots, and access-ways; and
declaring an emergency.”

S. B. No. 384, A bill to be entitled
“An Aect relating to the appoint-
ment of county child welfare boards;
amending Section 4, Chapter 194,
General Laws, Acts of the 42nd Leg-
islature, Regular Session, 1931; and
declaring an emergency.”

S. B. No. 460, A bill to be entitled
“An Act establishing The Juvenile
Court of Harris County; repealing
Chapter 186, Acts of the 55th Legis-
lature, Regular Session, 157; and
declaring an emergency.”

House Bill on First Reading
The following bill received from the

House was read the first time and
referred to the committee indicated:

H. B. No. 960—To the Committee
on Counties, Cities and Towns.

Senate Bill 547 on Third Reading

Senator Word asked unanimous con-
sent to suspend the regular order of
of buginess and take up S. B. No. 547
for consideration at this time,

There was objection.

Senator Word then moved to sus-
pend the regular order of business
and take up S. B. No. 547 for consid-
eration at this time.

The motion prevailed by the fol-
lowing vote:

Yeas—24
Aikin Kennard
Bates Krueger
Blanchard Patman
Cole Ratliff
Colson Reagan
Creighton Richter
Dies Rogers
Hall Schwartz
Harrington Snelson
Herring Spears
Hightower Strong
Kazen Word
Nays—5
Calhoun Moore
Crump Parkhouse
Hardeman
Absent

Hazlewood

Absent—Excused
Watson

The President laid before the Sen-
ate on its third reading and final
passage:

8. B. No. 547, A Dill to be entitled
“An Act reapportioning the Senate of
Texas; providing for filing fees for
senators; amending Section 4, Chap-
ter 256, Acts of the 57th Legislature,
Regular Session, 1961, and Article
193, Texas Election Code, as amended;
repealing Section 5, Chapter 256,
Acts of the 57th Legislature, Regular
Session, 1961; and declaring an
emergency.”

The bill was read the third time.

Senator Snelson offered the fol-
lowing amendment to the bill:
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Amend the Word Substitute for
S. B. No. 547, Section 30, by remov-
ing the counties of Jeff Davis, Brew-
ster and Presidio from the 29th Dis-
trict and adding same to the 25th

District.
HARDEMAN
SNELSON

The amendment was read and was
adopted by the following vote:

Yeas—29
Aikin Kennard
Bates Krueger
Blanchard Moore
Calhoun Parkhouse
Cole Patman
Colson Ratliff
Creighton Reagan
Crump Richter
Dies Rogers
Hall Schwartz
Hardeman Snelson
Harrington Spears
Herring Strong
Hightower Word
Kazen
Absent

Hazlewood

Absent—Excused
Watson

Senator Cole offered the following
amendment to the bill:

Amend Senate Bill 547 by striking
all of Sections 7, 8, 12, 16, and 18,
and substituting in lieu thereof:

“Sec. 7. District 6 is composed of
that part of Harris County included
in the following:

Beginning at the point where U, S.
Highway 290 intersects the common
line between Harris and Waller
Counties;

Then southeast along the U. 8.
Highway 290 to the Texas and New
Orleans Railroad;

Then east along the Texas and New
Orleans Railroad to Heights Boule-
vard;

Then south along Heights Boule-
vard to Waugh Drive;

Then south along Waugh Drive to
Buffalo Bayou;

Then east along Buffalo Bayou to
McKee Street;

Then north along McKee Street to
Lyons Avenue;

Then east along Lyons Avenue to
Hardy Street;

Then north along Hardy Street to
the Houston Belt and Terminal
Railroad;

Then east along the Houston Belt
and Terminal Railroad to Jensen
Drive;

Then north along Jensen Drive to
Halls Bayou;

Then east along Halls Bayou to the
T. & N. O. Railroad;

Then south along the T. & N. O.
Railroad to Laura Koppe Road;

Then east along Laura Koppe Road
to Missouri Pacific Railroad (B. S.
L. & W. Railroad) ;

Then northeast along Missouri Pa-
cific Railroad (B. S. L. & W. Rail-
road) to the west shore line of Lake
Houston;

Then north along the west shore
line of Lake Houston to Atascocito
Road;

Then northeast along Atascosito
Road to the common line between
Harris and Liberty Counties;

Then northwest along the common
line between Harris and Liberty
Counties to the common line between
Harris and Montgomery Counties;

Then west along the common line
between Harris and Montgomery
Counties to the common line between
Harris and Waller Counties;

Then south along the common line
between Harris and Waller Counties
to the point intersected by U. 8.
Highway 290, point of origin.

“Sec. 8. Distriect 7 is composed of
that part of Harris County included
in the following:

Beginning at the point where the
Barbers Hill Road intersects the com-
mon line between Harris and Liberty
Counties;

Then west along the Barbers Hill
Road to the Crosby-Lynchburg Roead;

Then south along the Crosby-
Lynchburg Road to the H. N. S.
Railroad;

Then east and south along the
H. N. 8. Railroad to the San Jacinto
River;

Then southeast along the San Ja-
cinto River to the Ship Channel (Bui-
falo Bayou) ;

Then west along the Ship Chan-
nel (Buffale Bayou) to Bray’s Bayou;

Then south and west along Brays
Bayou to the Gulf Freeway;

Then northwest along the Gulf
Freeway to Pierce Street;
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Then northwest along Pierce Street
to Main Street;

Then southwest along Main Street
to Holcombe Boulevard;

Then east alo; Holecombe Boule-
vard to Old Spanish Trail;

Then east along Old Spanish Trail
to Griggs Road;

Then southeast along Griggs Road
to Cullen Boulevard;

Then southwest along Cullen Boule-
vard to Chocolate Bayou Road;

Then south along Chocolate Bayou
Road te Sims Bayou;

Then east along Sims Bayou to
Telephone Road;

Then south along Telephone Road
to Braniff Street;

Then east along Braniff Street to
Monroe Road;

Then north along Monroe Road to
Airport Boulevard;
mn east along Airport Boulevard
to the Gulf Freeway;
Then southeast alo the Gulf
Freeway to the common line between
Harris and Galveston Counties;

Then east and north along the
Harris County line to the common
line between Harris and Chambers
County;

Then east and north along the com-
mon line between Harris and Cham-
bers Counties to Barbers Hill Road,
the point of origin.

“Section 12. Distriet 11 is com-
posed of that part of Harris County
included in the following:

Beginning at the point along the
common line between Harris and Lib-
erty Counties intersected by Atasco-
cito Road;

Then southwest along Atascocito
Road to the west shore line of Lake
Houston;

Then south along the west shore
line of Lake Houston to the Missouri
Pacific Railroad (B. S. L. & W. Rail-
road) ;

Then southwest along the Missouri
Pacific Railroad track to Laura Kop-
pe Road;

Then west along Laura Koppe
Road to the T, & N. O. Railroad
track;

Then north along the T. & N. O.
Railroad track to Halls Bayou;

Then west along Halls Bayou to
Jensen Drive;

Then south along Jensen Drive to
Houston Belt and Terminal Railroad;

Then west along the Houston Belt
Satnd 1;Terminal Railroad to Hardy

reel,

Then south along Hardy Street to
Lyons Avenue;

Then west along Lyons Avenue to
McKee Street;

Then south along McKee Street to
Buffalo Bayou;

Then west along Buffalo Bayou to
Main Street;

Then southwest along Main Street
to Pierce Street;

Then southeast along Pierce Street
to the Gulf Freeway;

Then southeast along the Gulf
Freeway to Brays Bayou;

Then east and northeast alo
Brays Bayou to the Ship Channe)
(Buffalo Bayou);

Then east along the Ship Channel
(Buffalo Bayou) to the San Jacinto
River;

Then north along the San Jacinto
River to the H. N. S. Railroad;

Then north and east along the H.
N. 8. Railroad to the Crosby-Lynch-
burg Road;

Then north along the Crosby-
Lynchburg Road to Barbers Hill
Road;

Then east along the Barhers Hill
Road to the point where it interseets
the common line between Harris and
Chambers Counties;

Then north and west along the
common line n Harris and
Chambers Counties to the common
line between Harris and Liberty
Counties;

Then north and west along the
common line between Harris and Lib-
erty Counties to Ataseocito Road, the
point of origin.

“Sec. 16. District 15 is com of
that part of Harris County included
in the following:

Beginning at the point where U. 8.
Highway 290 intersects the common
line between Harris and Waller

Counties;

Then southeast along U. S. High-
way 290 to the Texas and New Or-
leans Railroad;

Then east along the Texas and New
Orll‘gans Railroad to Heights Boule-
vard;

Then south along Heights Boule-
vard to Waugh Drive;

Then south along Waugh Drive to
Buffalo Bayou;

Then east along Buffalo Bayou to
Main Street;

Then southwest along Main Street
to Holcombe Boulevard;
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Then east along Holcombe Boule-
vard to Old Spanish Trail;

Then east along Old Spanish Trail
to Griggs Road;

Then southeast along Griggs Road
to Cullen Boulevard;

Then southwest along Cullen Boule-
vard to Chocolate Bayou Road;

Then south aleng Chocolate Bayou
Road to Reed Road;

Then west along Reed Road to Al-
meda Road;

Then south along Almeda Road to
the common line between Harris and
Fort Bend Counties;

Then west and north along the com-
mon line between Harris and Fort
Bend Counties to the common line be-
tween Harris and Waller Counties;

Then north along the common line
between Harris and Waller Counties
to the point intersected by U. S.
Highway 290, the point of origin.

“Sec. 18. Distriet 17 is composed
of Brazoria, Fort Bend, Galveston,
and Waller Counties, and that part
of Harris County included in the fol-
lowing:

Beginning at the point where the
Gulf Freeway intersects the common
line between Harris and Chambers
Counties;

Then mnorthwest along the Gulf
Freeway to Airport Boulevard;

Then west along Airport Boule-
vard to Monroe Road;

Then south along Monroe Road to
Braniff Street;

Then west along Braniff Street
to Telephone Road;

Then north along Telephone Road
to Sims Bayou;

Then west along Sims Bayou to
Chocolate Bayou Road;

Then south along Chocolate Bayou
Road to Reed Road;

Then west along Reed Road to Al-
meda Road;

Then southwest along Almeda Road
to the common line between Harris
and Fort Bend Counties;

Then east along the Harris County
line to the Gulf Freeway, the point

of origin.”
COLE
SCHWARTZ

The amendment was read and was
adopted by the following vote:

Yeas—29
Aikin Calhoun
Bates Cole
Blanchard Colson
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Creighton Parkhouse
Crump Patman
Dies Ratliff
Hall Reagan
Hardeman Richter
Harrington Rogers
Herring Schwartz
Hightower Snelson
Kazen Spears
Kennard Strong
Krueger Word
Moore

Absent
Hazlewood
Absent—Excused
Watson

Senator Blanchard offered the fol-
lowing amendment to the bill:

Amend the Word substitute for S.
B. 547, Sec. 25 by removing Martin
County from Dist. 24 and adding the
same to the 28th Senatorial District.

The amendment was read and was

adopted by the following vote:

Yeas—30

Alkin Kazen
Bates Kennard
Blanchard Krueger
Calhoun Moore
Cole Parkhouse
Colson Patman
Creighton Ratliff
Crump Reagan
Dies Richter
Hall Rogers
Hardeman Schwartz
Harrington Snelson
Hazlewood Spears
Herring Strong
Hightower Word

Absent—Excused
Watson

The bill was then finally passed.

Record of Vote

Senator Parkhouse asked to be re-
corded as voting “Nay” on the final
passage of S. B. No. b47.

Reports of Standing Committees

Senator Creighton by unanimous
consent submitted the following re-

port:
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Austin, Texas,
May 19, 1966.
Hon. Preston Smith, President of the

Senate.

Sir: We, your Committee on Game
and Figh, to which was referred H. B.
No. 341, have had the same under
consideration, and I am instructed to
report it back to the Senate with the
recommendation that it do pass and
be printed.

CREIGHTON, Chairman.

Senator Parkhouse by unanimous
consent submitted the following re-
port:

Austin, Texas,
May 19, 1965.
Hon. Preston Smith, President of the

Senate,

Sir: We, your Committee on Water
and Conservation, to which was re-
ferred H. B. No. 988, have had the
same under consideration, and I am
instructed to report it back to the
Senate with the recommendation that
it do pass and be printed.

PARKHOUSE, Chairman.

Senator Ratlif by unanimous con-
sent submitted the following report:

Austin, Texas,
May 19, 1965.
Hon. Preston Smith, President of the

Senate.

Sir: We, your Committee on Coun-
ties, Cities and Towns to which was
referred H. B. No. 960, have had the
same under consideration, and we are
instructed to report it back to the
Senate with the recommendation that
it do pass and be printed.

RATLIFF, Chairman.
House Bill 663 Ordered Not Printed

On motion of Senator Blanchard
and by unanimous consent H. B. No.
663 was ordered not printed.

House Bill 1123 Ordered Not Printed

On motion of Senator Blanchard
and by unanimous consent H. B. No.
1123 was ordered not printed.

Senate Bill 107 with
House Amendments

Senator Hardeman called S, B. No.
107 from the President’s table for
consideration of the House amend-
ments to the bill.

The President laid the bill and the
House amendments before the Senate.

The House amendments were read.

Senator Hardeman moved that the
Senate do not concur in the House
amendments, but that a Conference
Committee be appointed to adjust the
g}i}ﬁeﬁ?ces between the two Houses on

e bill,

The motion prevailed.

Accordingly, the President an-
nounced the appointment of the fol-
lowing conferees on the part of the
Senate on the bill:

Senators Hardeman, Bates, Blan-
chard, Moore and Dies.

Amendments to Senate Bill 167
Ordered Not Printed in
Senate Journal

On motion of Senator Hardeman
and by unanimous consent the House
Committee Substitute to S. B. No. 107
and the amendments thereto were or-
dered not printed in today’s Senate
Journal as the Conference Committee
Report on S. B. No. 107 would be
printed in the Senate Journal.

Senate Bill 575 on First Reading

Senator Kennard moved that Sen-
ate Rule 114 and Section 5 of Article
III of the State Constitution be sus-
pended to permit his introducing at
this time, a bill, the provisions of
which he explained. -

The motion prevailed by the follow-
ing vote:

Yeas—30

Aikin Kazen
Bates Kennard
Blanchard Krueger
Calhoun Moore
Cole Parkhouse
Colson Patman
Creighton Ratliff
Crump Reagan
Dies Richter
Hall Rogers
Hardeman Schwartz
Harrington Snelson
Hazlewood Spears
Herring Strong
Hightower Word

Absent—Ezxcused

Watson
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The following bill was then intro-
duced, read first time and referred to
the Committee indicated:

By Senators Kennard, Herring,
Patman, Word, Blanchard, Spears
and Crump:

3. B. No. 575, A bill to be entitled
“An Act to provide an additional ad-
justment in the local fund assignment
in any school distriet having five per
cent (5%) or more of its total scho-
lastic population for the preceding
school year composed of students who
are residents of tax-exempt institu-
tions for orphan, dependent, and neg-
lected children; providing a formula
for determining such adjustment;
providing for the reporting of certain
information to the Central Education
Agency; and declaring an emergen-
Cy."

To the Committee on Education.

Conference Committee Report
on House Bill 48

Senator Parkhouse submitted the
following Conference Committee Re-
port on H. B. No. 48:

Austin, Texas,
May 12, 1965.
Hon. Preston Smith, President of the
Senate.

Hon. Ben Barnes, Speaker of the
House of Representatives.

Sirs: We, your Conference Com-
mittee appointed to adjust the differ-
ences between the House and Senate
on House Bill No. 48, have met and
adjusted our differences and beg leave
to recommend that House Bill No. 48
be passed in the form attached hereto.

Respectfully submitted,
PARKHOUSE
HERRING
COLSON
KAZEN
RATLIFF

On the part of the Senate.

FIELD
BURGESS
WRIGHT
CRAIN
JOHNSON
On the part of the House.

H. B. No. 48,

A BILL
To Be Entitled
An Act relating to the exemption of
the children of certain firemen,

peace officers, employees of the Tex-
as Department of Corrections, and
game wardens from payment of
tuition and other fees at state in-
stitutions of higher eduecation; and
declaring an emergency.

BE IT ENACTED BY THE LEGIS-
LATURE OF THE STATE OF
TEXAS:

Section 1. Definitions. In this Aect,
unless the context requires another
meaning:

(1) “eligible employee” means a
full-paid or volunteer fireman, or a
full-paid municipal, county, or state
peace officer, or a custodial employee
of the Texas Department of Correc-
tions, or a game warden, who has a
child under 21 years of age;

(2) “disability” means inability to
engage in any substantial gainful aec-
tivity by reason of any medically de-
terminable physical or mental impair-
ment which ean be expected to result
in death or to be of long-continued
and indefinite duration. An individual
shall not be considered to be under
a disability unless he furnishes such
proof of the existence thereof as may
be required.

See. 2. Exemption. (a) The gov-
erning boards of the state institutions
of higher education shall exempt from
the payment of all tuition and lab-
oratory fees any person whose parent
is an eligible employee who has suf-
fered an injury, resulting in death
or disability, sustained in the line of
duty according to the regulations and
criteria then in effect governing the
department or agency in which he
was employed.

(b) The exemption does not apply
to deposits, such as library deposits,
which are required in the nature of
security for the proper care or re-
turn of property loaned for the use
of students, or to any fees or charges
for lodging, board or clothing.

(¢) A person is not entitled to the
exemption if he:

(1) does not apply initially for the
exemption before he becomes 21 years
of age;

(2) does not meet all entrance re-
quirements of the institution; )

(3) does not maintain a scholastic
average sufficient to remain in good
standing.

(d) A person loses his right to an
exemption after eight -consecutive
semesters, not including summer se-
mesters, beginning with the first
semester for which he registers.
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(e) A person entitled to an exemp-
tion under the provisions of this Act
may use such exemption:

(1) only at the public senior col-
lege or university which he first at-
tends under the provisions of this
Act; or

(2) only at the publie junior college
which he first attends, and upon sue-
cessful completion of four consecu-
tive gemesters at such public junior
College he may continue to use such
exemption for four consecutive se-
mesters only at the public senior col-
lege or university which he subse-
quently first attends; provided that a
person entitled to an exemption un-
der the provisions of this Aect shall,
when transferring from a publie junior
college to a public senior college or
university, meet the standard en-
trance requirements required by such
senior college or university of an ap-
plicant for admission not covered by
the provisions of this Act.

Sec. 3. Physical Examination. (a)
An eligible employee whose injury re-
sults in a disability shall submit to
a physical examination by a physi-
cian designated by the United States
Social Security Administration to
conduct physical examinations and to
make disability reports to the Soecial
Security Adminisiration.

(b) If the physician decides the in-
jury received has resulted in a dis-
ability he shall certify this fact to
the head of the department which
employs the employee.

Sec. 4. Certification. (a) The head
of the department which employed the
eligible employee at the time he sus-
tained the injury shall file a certifi-
cate with the Commissioner of Higher
Education on a form prepared by
the Commissioner for the purpose.
The head of the department shall at-
tach the certificate of the examining
physician if an examination is re-
quired by Section 3 of this Act.

(b) A copy of the certificate on file
with the commissioner is sufficient
evidence for the institution to grant
the exemption.

Sec, 5. Emergency. The importance
of this legislation and the crowded
condition of the calendars in both
Houses create an emergency and an
imperative public necessity that the
Constitutional Rule requiring bills to
be read on three several days in each
House be suspended, and the Rule is
hereby suspended.

The Conference Committee Report
was read and was adopted.

House Bill on First Reading

The following bill received from
the House was read the firat time
anéled referred to the committee indi-
cated:

H. B. No. 1099, To the Committee
on Counties, Cities and Towns.

Reports of Standing Committees

Senator Schwartz by unanimous
consent submitted the following re-
port:

Austin, Texas,
May 19, 1965.
Hon. Preston Smith, President of the

Senate.

Sir: We, your Committee on Mil-
itary and Veterans’ Affairg, to which
was referred H, B. No. 419, have had
the same under consideration, and I
am instructed to report it back to
the Senate with the recommendation
that it do pass, and be printed.

SCHWARTZ, Chairman.

Senator Ratliff by unanimous con-
sent submitted the following reports:

Austin, Texas,
May 19, 1965.
Hon. Preston Smith, President of the
Senate,

. Sir: We, your Committee on Coun-
ties, Cities and Towns, to which was
referred H. B. No. 315, have had the
same under consgideration, and I am
instructed to report it back to the
Senate with the recommendation that
it do pass, and be printed.

RATLIFF, Chairman.

Austin, Texas,
May 19, 1965.
Hon. Preston Smith, President of the

Senate.

Sir: We, your Committee on Coun-
ties, Cities and Towns, to which was
referred H. B. No. 1099, have had the
same under consideration, and I am
jnstructed to report it back to the
Senate with the recommendation that
it do pass, and be printed.

RATLIFF, Chairman.
House Bill 419 Ordered Not Printed

On Motion of Senator Kazen and
by unanimous consent H. B. No. 419
wasg ordered not printed.

House Bill 341 Ordered Not Printed
On motion of Senator Aikin and
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by unanimous consent H. B. No, 341
was ordered not printed.

House Bill 1099 Ordered Not Printed

On motion of Senator Strong and
by unanimous consent H. B. No. 1099
was ordered not printed.

Recess

On motion of Senator Hardeman
the Senate at 12:00 o’clock M. took
recess until 2:30 o’clock p.m. today.

After Recess

The President called the Senate to
order at 2:30 o’clock p.m.

Report of Standing Committee

Senator Dies by unanimous con-
sent submitted the following report:

Austin, Texas,
May 19, 1965.

Hon. Preston Smith, President of the

Senate.

Sir: We, your Committee on Priv-
ileges and Elections, to which was
referred H. B. No. 258, have had the
same under consideration, and I am
instructed to report it back to the
Qenate with the recommendation that
it do pass, as amended, and be
printed.

DIES, Chairman.

Communication Ordered Printed
in Senate Journal

Senator Hightower read the fol-
lowing communication from Mrs. Joe
Betsy Allred:

May 18th, 1965

The Members of the Senate of the

State of Texas
Dear Friends:

1 was deeply touched when I opened
and read the Senate Resolution which
you sent me in memory of my pre-
cious son, Jimmie. My boys and I ap-
preciate, more than words can ex-
press, this Resolution and this lovely
tribute which you have paid to Jim-
mie in the Senate Journal,

I know his father would have ap-
preciated it as much as I do.

This sorrow has been almost more
than we could bear. The loving con-
cern of our friends has helped to ease
the ache in our hearts.

I have felt wundergirded by our
Master’s supporting strength for
which I am most grateful.

With kindest personal regards to
each of you,

Sincerely,
JOE BETSY ALLRED

On motion of Senator Aikin and by
unanimous consent the communica-
tion was ordered printed in the Sen-
ate Journal.

House Joint Resolution 25
on Second Reading

The President laid before the Sen-
ate as Unfinished Business H. J. R.
No. 25 (The resolution having been
read the second time on Wednesday,
May 19, 1965).

Question—=Shall H. J. R. No. 25 be
passed to third reading?

_ Senator Strong offered the follow-
ing amendment to the resolution:

Amend H. J. R. No. 25 by striking
from Section 1 the word and figure
“fifteen (15)” and inserting in lieu
thereof the word and figure “fifty
(50).”

The amendment was read.

Question—=Shall the amendment by
Senator Strong to H. J. R. No. 25 be
adopted ?

On motion of Senator Dies and by
unanimous consent H. J. R. No. 25
was recommitted to the Committee
on Constitutional Amendments.

Senate Bill 278 with
House Amendment

Senator Spears called S. B. No. 278
from the President’s table for com-
sideration of the House amendment to
the bill.

The President laid the bill and the
following House amendment before
the Senate:

Committee Amendment 1

Amend S. B. No. 278 by striking all
below the enacting clause and substi-
tuting the following:

Section 1. That Seetion 1 of H, B.
No. 262, Ch. 114, Aects of the Regular
Session, 58th Legislature, approved
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May 3, 1963, be and the same is here-
by amended so that the same shall
hereafter read as follows:

“Sec. 1. There is hereby created a
court to be held in and for Bexar
County, Texas, which shall be known
as the ‘County Civil Court at Law
of Bexar County, Texas,’ and it shall
be the court created by H. B. No. 262,
Chapter 114, Acts of the 58th Legis-
lature, Regular Session; provided,
however, that upon the effective date
of this amendment the name of said
Court is changed to and will there-
after be known as the ‘Bexar County
Court at Law No. 4, of Bexar County,

LR

Texas’.

Section 2. That See. 2, of H. B.
No. 262, Ch. 114, 58th Legislature,
Regular Session, approved May 2,
1963, be, and the same iz hereby
amended so that the same shall here-
after read as follows:

“Sec. 2. The Bexar County Court at
Law No. 4, of Bexar County, Texas
shall have and exercise concurrent
jurisdiction, powers and duties in all
civil and eriminal actions, proceedings
and matters, original and appellate,
over which by the Constitution and
General Laws of this State, the Coun-
ty Court of Bexar County, Texas, and
the County Courts at Law Nos. 1, 2
and 3, of Bexar County have jurisdic-
tion except as provided in Section 3
of this Act.”

Section 3. That Sec. 3, of H. B. No.
262, Ch. 114, 58th Legislature, Regu-
lar Session, approved May 3, 1963, be,
and the same ig hereby amended so
that the same shall hereafter read as
follows:

“Sec. 3. The County Court of Bexar
County, Texas, shall retain as here-
tofore, the general jurisdiction of a
probate court; it shall probate wills,
appoint guardians of minors, idiots,
lunatics, persons non compos mentis,
and eommon drunkards; grant letters
testamentary and/or administration,
settle accounts of executors, adminis-
trators and guardians, transact all
business appertaining to deceased per-
sons, and to hear and determine all
matters affecting juvenile offenders
as now provided by law and to hear
and determine all matters affecting
minors, idiots, lunatics, persons non
compos mentis, and common drunk-
ards, including the settlement, parti-
tion and distribution of estates of de-
ceased persons, and shall have juris-
diction to hear and determine all mat-

ters relating to or arising out of the
granting or revoking of liquor Ii-
cenges, and all matters appertaining
thereto, and to apprentice minors.
The County Judge of Bexar County
shall be the Judge of the County
Court of Bexar County, and shall be
the presiding officer of the Commis-
sioners Court; all ex-officio duties of
the County Judge shall be exercised
by said Judge of the County Court of
Bexar County, except insofar as the
same shall, by this Act, or otherwise
by iaw, have been committed to the
Judges of the Bexar County Court at
Law Nos. 1, 2, 3 and 4, of Bexar
County, Texas. The County Court of
Bexar County, Texas, and the Judge
thereof shall have and retain the
same jurisdiction, powers, duties, fees
and perquisties of office as are
conferred on said County Court of
Bexar County, Texas, or the Judge
thereof, at and before the passage
and taking effect of this Act, and this
Act shall in no wise affect said Coun-
ty Court or the Judge thereof except
as provided herein.

Section 4, That Sec. 4, of H, B. No.
262, Ch. 114, Acts of the Regular Ses-
sion, 58th Legislature, approved May
3, 1963, be, and the same is hereby
amended so that the same shail here-
after read as follows:

“Sec. 4. From and after the pas-
sage and taking effect of this Act, all
actions, cases, matters or proceedings
of eminent domain arising under Title
52, Articles 3264, to 3271, inclusive,
of the Revised Civil Statutes of Tex-
as, as amended, or under the provi-
sions of Houge Bill No. 77, Chapter
423, pages 1128 to 1130, inclusive,
Acts 1955, Regular Session, now codi-
fied as Article 6674-n of Vernon's An-
notated Civil Statutes of Texas or
otherwise, as well as all proceedings
instituted under the provisions of the
Acts, 1957, Fifty- islature,
Regular Session, Chapter , pAges
506, et seq., now codified as Article
5547-1, et seq., Title 92, of the Re-
vised Civil Statutes of Texas, as
amended, and known and cited as The
Texas Mental Health Cede, and all
amendments thereto, may be fled,
either in the County Court of Bexar
County, Texas, or in the Bexar Coun-
ty Court at Law No. 4, of Bexar
County, Texas, in the same manner
and under the same circumstances
and conditions as now obtain for the
filing of such actions, prooeedin% and
matters in the Coanty Court of Bexar
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County, Texas, or with the County
Judge, and all such actions, cases,
matters or proceedings shall be dock-
eted in the order in which filed in
either of said Courts, or in such other
manner as may be determined by the
Judge of the Bexar County Court at
Law No. 4, of Bexar County, Texas,
and the County Judge of Bexar Coun-
ty, Texas. From and after the pas-
sage and taking effect of this Aect all
actions, matters and proceedings over
which the Bexar County Court at
Law No. 4, of Bexar County, Texas,
is granted jurisdiction by this Aect
may be filed in said Bexar County
Court at Law No. 4, of Bexar County,
Texas, in the same manner and under
the same conditions, circumstances
and instances as now obtain for the
filing of civil and criminal actions,
matters and proceedings in the Coun-
ty Court at Law No. 1, the County
Court at Law No. 2, and the County
Court at Law No. 3, all of Bexar
County, Texas, and all such actions,
matters and proceedings shall be
docketed in the order in the Court in
which field, or in such manner as may
be determined by a majority of the
Judges of the said County Courts at
Law, and the County Judge of Bexar
County, Texas. It is the intention of
this Act that the County Court of
Bexar County, Texas, and the Bexar
County Court at Law No. 4, of Bexar
County, Texas, shall have concurrent
jurisdiction in all matters of eminent
domain or condemnation actions,
cases, matters and proceedings and to
proceedings instituted under the pro-
visions of the Texas Mental Health
Code.”

Section 5. That Sec, 5, of H. B. No.
262, Ch. 114, Acts of the Regular Ses-
sion, 58th Legislature, approved May
3, 1963, be, and the same is hereby
amended so that the same shall here-
after read as follows:

“Sec. 5. The Bexar County Court at
Law No. 4, of Bexar County, Texas,
shall have, and exercise, jurisdiction
in and over any criminal action, pro-
ceeding or matter as the same is now,
or may hereafter be, vested in the
County Court and/or County Courts
at Law of this State having jurisdic-
tion in criminal actions, proceedings
and matters under the Constitution
and Laws of Texas, and said Bexar
County Court at Law No. 4, of Bexar
County, Texas, shall have appellate
jurisdiction of appeals in criminal
cases or matters from the Justice
Courts of Bexar County, Texas, or

from the Corporation Courts of the
several incorporated cities and/or
towns within said County, the same
as is now, or may hereafter be, vested
in the Judges of the County Courts
and/or County Courts at Law of this
State, having eriminal jurisdiction.

Section 6. That Sec. 6, of H. B, No.
262, Ch. 114, Acts of the Regular Ses-
sion, 58th Legislature, approved May
3, 1963, be, and the same is hereby
amended so that the same shall here-
after read as follows:

“Sec. 6. The Bexar County Court
at Law No. 4, of Bexar County, Tex-
as, shall hold six (6) terms of Court
each year, commencing on the first
Monday in January, March, May,
July, September and November of
each year, and each term shall con-
tinue until the business of said Court
shall have been disposed of, provided,
however, that no term of said Court
shall continue beyond the date fixed
for the commencement of its new
term, except upon an order entered
on its Minutes during the term ex-
tending the term for any particular
causes therein specified.”

Section 7. That Sec. 7, of H. B. No.
262, Ch. 114, Acts of the Regular Ses-
sion, b8th Legislature, approved May
3, 1963, be, and the same is hereby
amended so that the same shall here-
after read as follows:

“Sec. 7. The Judge of said Bexar
County Court at Law No. 4, Bexar
County, Texas, shall be elected at the
general election by the qualified vot-
ers of Bexar County for a term of
four (4) years and shall hold his of-
fice until his sueccessor shall have been
elected and qualified. He shall be a
duly licensed and practicing member
of the Bar of this State; he shall take
the oath of office preseribed by the
Constitution of Texas, but no bhond
shall be required of such Judge. The
Judge of the Bexar County Court at
Law No. 4, of Bexar County, Texas,
shall receive and shall be paid the
same salary as is now, or as may
hereafter be, prescribed by law for
the Judges of the several County
Courts at Law of Bexar County, Tex-
as, in equal monthly installments out
of the General Fund of Bexar Coun-
ty, Texas by warrants drawn on the
County Treasurer of said County up-
on orders of the Commissioners Court
of Bexar County.”

Section 8. That Sec. 8, of H. B. No.
262, Ch. 114, Acts of the Regular Ses-
sion, B8th Legislature, approved May
3, 1963, be, and the same is hereby
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amended so that the same shall here-
after read as follows:

“Sec. 8. As this act does not create
a new court, but merely changes the
name of the “County Civil Court at
Law of Bexar County, Texas,” to the,
“Bexar County Court at Law No. 4,
of Bexar County, Texas,” that from
and after the effective date of this
Act, the Judge elected at the General
Election in November of 1964, as the
Judge of the County Civil Court at
Law of Bexar County, Texas, will be
the Judge of the Bexar County Court
at Law No. 4, of Bexar County, Tex-
as, for the term for which so elected
in said General Election of 1964, and
at the General Election to be held in
November, 1968, a Judge shall be
elfected as provided in Section 7 here-
of.

Section 9. That Sec. 9, of H. B. No.
262, Ch. 114, Acts of the Regular
Session, 58th Legisiature, approved
May 3, 1963, be, and the same is here-
by amended so that the same shall
hereafter read as follows:

“Sec. 9. The Clerk of said Bexar
County Court at Law No. 4, of Bexar
County, Texas, shall keep a docket for
said Court, the same as 18 now or may
be provided by law for the keeping of
dockets for the County Courts at Law
of Bexar County, Texas; he shall tax
the Official Reporter’s fee as costs in
civil and criminal actions in like man-
ner as said fee is taxed in the County
Courts at Law of Bexar County, Tex-
as, and each of them may, with the
consent of the Judge of the Court to
which transfer is made, transfer civil
and criminal actions, matters and
proceedings from his respective court
to any one of the other Courts by the
entry of an order to that effect upon
the docket of such court; and the
Judge of the court to which any such
civil or criminal action, matter or
proceeding shall have been trans-
ferred shall have jurisdiction to hear
and determine said matter or matters
and render and enter the necessary
and proper orders, decrees and judg-
ments therein in the same manner and
with the same force and effect as if
such case, action, matter or proceed-
ing had been originally filed in said
court to which transferred. Provided,
however, that no cause, action, mat-
ter, case or proceeding shall be trans-
ferred without the consent of the
Judge of the court to which trans-
ferred.”

Section 10. That Sec. 10, of H. B.

No. 262, Ch. 114, Acts of the Regular
Session, 58th Legislature, approved
May 3, 1963 be, and the same is here-
by amended so that the same shall
hereafter read as follows:

“Sec. 10. The Judge of Bexar Coun-
ty Court at Law No. 4, of Bexar Coun-
ty, Texas, and the County Judge of
the County Court of Bexar County,
Texas, and the Judges of the County
Courts of Bexar County, may, at any
time, exchange benches with each
other, and may at any time, sit and
act for each other in any civil or ¢rim-
inal case, proceeding or matter now,
or hereafter, pending in any of said
County Courts of Bexar County, Tex-
as, and any and all such acts thus
performed by the Judge of the Bexar
County Court at Law No. 4, of Bexar
County, Texas, and/or by the County
Judge of Bexar County Court, and/or
by either of the Judges of the County
Courts at Law of Bexar County, Tex-
ag, shall be valid and binding upon
all parties to such cases, proceedings
and matters.”

Section 11. That Seec, 11, of H. B.
No. 262, Ch. 114, 58th Legislature,
Regular Session, approved May 3,
1963, be, and the same is hereby,
amended so that the same shall here-
after read as follows:

“Bec. 11. In case of the absence,
disqualification or incapacity of the
Judge of the Bexar County Court at
Law No. 4, of Bexar County, Texas,
the County Judge of Bexar County,
or any of the Judges of the County
Courts at Law of Bexar County,
Texas, may sit and act as Judge of
said Court and may determine, either
in his own courtroom or in the court-
room of said Bexar County Court at
Law No. 4, of Bexar County, Texas,
any orders in such matters and pro-
ceedings as the Judge of said Bexar
County Court at Law No. 4, of Bexar
County, Texas, might enter if per-
sonally presiding therein.”

Section 12. That Sec. 12, of H. B.
No. 262, Ch. 114, 58th Legislature,
Regular Session, approved May 3,
1963, be, and the same is hereby,
amended so that the same shall here-
after read as follows:

“Sec. 12. A Special Judge may be
appointed or elected for the Bexar
County Court at Law No. 4, of Bexar
County, Texas, in the gtame manner as
may now or hereafter be provided by
General Laws of this State relating
to the appointment and election of a
Special Judge, or Judges, of the sev-
eral Distriet and County Courts and
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County Courts at Law of this State;
and every such Special Judge thus
appointed or elected for said Court
shall receive for his services he may
actually perform as such Special
Judge the same amount of pay which
the regular Judge of said Court would
be entitled to receive for such serv-
ices; and said amount to be paid to
such Special Judge shall be paid out
of the General Fund of Bexar Coun-
ty, Texas, by warrants drawn upon
the County Treasury of said County
upon orders of the Commissioners
Court of Bexar County, Texas; but no
part of the amount paid to any special
Judge shall be deducted from or paid
out of the salary of the regular Judge
of said Bexar County Court at Law
No. 4, of Bexar County, Texas.”

Section 13. That Sec. 13, of H. B.
No. 262, Ch. 114, 58th Legislature,
Regular Session, approved May 3,
1963, be, and the same iz hereby
amended so that the same shall here-
after read as follows:

“Sec. 13. The practice in said Bexar
County Court at Law No. 4, of Bexar
County, Texas, shall be the same as
prescribed by law relating to County
Courts and County Courts at Law. Ap-
peals and writs of error may be taken
from judgments and orders of said
Bexar County Court No. 4 of Bexar
County, Texas, and from judgmenis
and orders of the Judge thereof in
both civil and eriminal cases, and in
the same manner as now is, or may
hereafter be, prescribed by law re-
lating to appeals and writs of error
from judpmenis and orders of the
County Courts and County Courts at
Law throughout this State, and the
respective, judges thereof, in similar
cases, and appeals may also be taken
from interlocutory orders of said
Bexar County Court at Law No. 4, of
Bexar County, Texas, overruling a
motion to vacate an order appointing
a2 receiver; provided, however, that the
procedure and manner in which such
appeals from interlocutory orders are
taken shall be governed by the laws
relating to appeals from similar or-
ders of the Distriet Courts through-
out this State.”

Section 14. That Sec. 14, of H. B.
No. 262, Ch. 114, 58th Legislature,
Regular Session, approved May 3,
1963, be, and the same is hereby,
amended so that the same shall here-
after read as follows:

“See. 14. The Judge of the Bexar
County Court at Law No. 4, of Bexar
County, Texas, may appoint an offi-

cial shorthand reporter, who shall be
well skilled in his profession and shall
be a sworn officer of the Court, and
shall hold his office at the pleasure
of the Court and all of the provisions
of Chapter 13, Title 42, of the Revised
Civil Statutes of Texas, 1925, as
amended, and as the same may here-
after be amended and all other provi-
sions of the laws relating to ‘official
court reporters’ shall, and the same
are hereby made to apply in all of its
provisions, in so far as they are appli-
cable, to the official shorthand report-
er herein authorized to be appointed,
and in so far as they are not incon-
sistent with the provisions of this Act,
and such official shorthand reporter
shall be entitled to the same compen-
sation paid to official shorthand re-
porters in the District Courts of Bexar
County, Texas, and paid in the same
manner that compensation of official
shorthand reporters of said District
Courts of Bexar County is paid.”

Section 15. That See. 15, of H. B.
No. 262, Ch. 114, 58th Legislature,
Regular Session, approved May 3§,
1962, be, and the same is hereby
amended so that the same shall here-
after read as follows:

“Sec. 15. The Judge of the Bexar
County Court at Law No. 4, of Bexar
County, Texas, upon proper certifica-
tion of the County Judge of Bexar
County, Texas, because of conflicting
duties, or absence or inability to act,
or upon the failure or refusal of such
County Judge to act for any reason
or cause, shall also be authorized and
empowered to act for and in the place
and stead of said County Judge in
any probate proceeding or matter, and
may also perform for the County
Judge of Bexar County, Texas, any
and al] other ministerial acts required
by the laws of this State of said
County Judge of Bexar County, and
upon any such certification, the Judge
of said Bexar County Court at Law
No. 4, of Bexar County, Texas, shall
give preference and priority to all
such aetions, matters and proceed-
ings so certified, and any and all such
acts thus performed by the Judge of
the Bexar County Court at Law No.
4, of Bexar County, Texas, shall be
valid and binding upon all parties to
such actions, matters, and proceed-
ings the same as if performed by the
County Judge of Bexar County, Texas.
Notwithstanding the additional pow-
ers and duties thus conferred upon
the Judge of the Bexar County Court
at Law No. 4, of Bexar County, Texas,
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by the provisions of this paragraph,
no additional compensation or salary
shall be paid to such Judge, but the
cOﬁfemtion or salary of such Judge
shall be and remain the same as now,
or as may be hereafter fixed by law.”

Section 16. That Sec. 16, of H. B.
No. 262, Ch. 114, 58th Legislature,

lar Session, approved May 3,
1963, be, and the same i3 hereby,
amended so that the same shall here-
after read as follows:

“Sec. 16. The County Clerk of
Bexar County, Texas, shall be the
Clerk of the Bexar County Court at
Law No. 4, of Bexar County, Texas,
in addition to his duties as they are
now, or may hereafter be, prescribed
by law. The County Clerk of Bexar
County, Texas, shall, upon the taking
effect of this Act, or as soon there-
after as may be convenient and neces-
sary, appoint a deputy for said Bexar
County Court at Law No. 4, of Bexar
County, Texas, provided, however,
that the person so appointed must be
acceptable to the Judge of said Court,
and such appointment must be con-
firmed in writing by the Judge of
paid Court before the same becomes
effective. Said deputy so appointed
shall take the oath of office pre-
gcribed by the Constitution of Texas,
and the County Clerk of Bexar Coun-
ty, Texas, shall have the power and
authority to require said deputy to
furnish bond in such amount as he
may prescribe and such bond shall
be conditioned as preseribed by law.
Said deputy shall act in the name of
the principal and he may do and per-
form all such official acts as may be
lawfully done and performed by said
County Clerk of Bexar County in per-
son and it shall be the duty of said
deputy to attend all sessions of the
Bexar County Court at Law No. 4, of
Bexar County, Texas, and to perform
such services in and for said Court
as are usually performed by the
County Clerk and his deputies in and
for the several County Courts of this
State, and said deputy shall also per-
form any and all other services that
may, from time to time, be assigned
him by the Judge of said Court. Said
deputy shall, in all cases, that may
be filed in said Bexar County Court
at Law No. 4, of Bexar County, Tex-
ag, or that may be transferred to said
Court from the County Court of
Bexar County, Texas, and tax and as-
sess and collect the same fees and
costs, and in the same manner as new
provided by law for the County Courts
of this State, and all such fees and

costs, when collected by said County
Clerk and his deputics, as well as any
and all other sums of money received
by them in their official capacity,
shall be deposited in such fund, or
paid to the proper person or persons
entitled to the same and in the man-
ner as may be prescribed by law. Said
deputy so appeinted shall, from and
after his appointment, confirmation
and qualification, as herein t'l:"_n,z:o‘vidcmrl,
continue as such deputy at the pleas-
ure of the Judge of paid Bexar Coun-
ty Court at Law No. 4, of Bexar
County, Texas, anqd should said Judge,
for any reason whatsoever, not fur-
ther desire the services of sych dep-
uty, the County Clerk of Bexar Coun-
ty shall, upon request of such Judge,
appoint another deputy for such
Court, such appointment, however, to
be made in the manner as hereinbe-
fore provided, and =ll vacancies, how-
ever created, shall be filled by ap-
pointment made in like manner. The
salary of the deputy appointed for
said Court sball be fixed and deter-
mined b{ the Judge of said Court,
but shall not exceed the salary mow
being paid to, or that may in the fu-
ture be paid to, the uties for the
County Courts at Law of Bexar Coun-
ty, Texas, said annuel salary to be
{:nud‘ to such deputy in equal monthly
atallmenta in the manner provided
by law out of such fund of Bexar
County, Texas, as may be provided
for the payment of the salaries of the
several deputies of the County Clerk.
Provided, however, that before such
montl‘xlldy salary is paid to said deputy
the Judge of the Bexar County Gourt
at Law No. 4, of Bexar County, Tex-
as, shall canse to be filed with the
County Clerk of Bexar County, or
with the proper officer of said County,
a written statement, signed by said
Judge, certifying that said deputy
has performed services reguoired
of him and that he is entitled to
ceive said salﬁ and such galary of
gaid deputy be paid to him only
upon certification so filed ‘by said
Judge. Provided, however, that neth-
ing contained in this Section of this
Act is intended to change or alter the
duties and powers that have hereto-
fore been and are now b 8X6T-~
cised by the County Clerk of Bexar
County, Texas, except as herein spe-
cifically and expressly set out.”
Section 17. That See. 17, of H. B.
No. 262, Ch. 114, 58th Legislature,
Regular Session, approved May 3,
1963, be, and the same is hereby,

re-
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amended so that the same shall here-
after read as follows:

“See. 17. The Sheriff of Bexar
County, Texas, shall, by and through
a deputy to be appointed as herein-
after provided, attend all sessions of
said Bexar County Court at Law No.
4, of Bexar County, Texas, and said
Sheriff shall, upon the taking effect
of this Aect, or as soon thereafter as
may be necessary and convenient, ap-
point one deputy for said Court, pro-
vided, however, that the person so
appointed must be acceptable to the
Judge of said Court and said appoint-
ment of said deputy must be ap-
proved and confirmed in writing by
said Judge before the same becomes
effective. The deputy so appointed
shall, hefore assuming his duties,
take the oath of office preseribed by
law and the Sheriff of Bexar County,
Texas, shall be authorized and em-
powered to require said deputy to
furnish bond in such amount as he
may determine, the same to be con-
ditioned and payable as may be pre-
scribed by law, Said deputy shall do
and perform all such official acts as
may be lawfully done and performed
by the Sheriff of Bexar County, Tex-
as, in person, and such deputy shall,
from and after his appointment, con-
firmation and qualification as here-
inabove provided, continue as such
at the pleasure of the Judge of the
Bexar County Court at Law No. 4,
of Bexar County, Texas, and should
said Judge, for any reason whatso-
ever, no longer desire the services of
said deputy, the Sheriff of Bexar
County, shall, upon request of such
Judge, appoint another deputy for
said Court, such appointment how-
ever, to be made in the same manner
as hereinabove prescribed. It shall be
the duty of such deputy to attend all
sessions of said Court and also to per-
form and render such services in and
for said Court, and for the Judge
thereof, as are usually and generally
performed and rendered by Sheriffs
and their deputies in and about the
several Districts and County Courts
of this State, including the serving of
any and all process, subpoenas, war-
rants and writs of any and all kinds,
nature or character, in civil and/or
¢criminal matters and proceedings, and
it shall be the duty of said deputy to
also perform and render any and all
other services that may, from time
to time, be assigned to him by the

Judge of said Court. Said deputy shall
have, possess and enjoy the same
rights, powers, authority and privil-
eges that the Sheriffs and their depu-
ties throughout this State now, or
may hereafter, have, possess and en-
joy; and said deputy is authorized to
act for the Deputy Sheriff of the
County Court of Bexar County, Tex-
as, and each such deputy shall be an-
thorized and empowered to act for
each other, and it shall be the duty of
such deputies to act for one another
when required to do so by either of
the Judges of said Courts, or by the
Sheriff, but the deputy thus acting
for the other shall not be entitled to
receive, nor shall he be paid, any ad-
ditional compensation. The Sheriff of
Bexar County shall, in the event of
a vacancy, caused for any reason
whatsoever, immediately appoint an-
other deputy for such Cowrt, such
appointment, however, to be subject
to the written approval and confirma-
tion of the Judge of said Court. The
salary of the deputy Sheriff appoint-
ed for said Court shall be determined
and fixed by the Judge of said Court
but shall not exceed the salary now
being paid to the deputy Sheriffs for
the County Courts at Law of Bexar
County, Texas; said annual salary
shall be paid to such deputy in equal
monthly installments out of such
funds of Bexar County as is provided
by law for the payment of the sal-
aries of the several deputies of the
Sheriff of Bexar County, and payment
to be made in the wmanner pre-
scribed by law. Provided, however,
that before such monthly salary 1s
paid to said deputy, the Judge of the
Bexar County Court at Law No. 4, of
Bexar County, Texas, shall cause to
be filed with the Sheriff of Bexar
County, Texas, or with the proper offi-
cer of sald County, a written state-
ment, signed by said Judge, certify-
ing that said deputy has performed
and rendered the services required of
him and that he is entitled to receive
his salary. And provided, further,
that nothing contained in this Section
of this Act is intended to change or
alter the duties and powers of the
Sheriff of Bexar County, Texas, ex-
cept as herein specifically and ex-
pressly provided.”

Section 18. That Sec. 18, of H. B.
No. 262, Ch. 114, 58th Legislature,
Regular Session, approved May 3,
1963, be, and the same is hereby,
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amended so that the same shall here-
after read as follows:

“Sec. 18. The Bexar County Court
at Law No. 4, of Bexar County, Tex-
as, or the Judge thereof, shall have
power to issue writs of injunction, of
mandamus and all other writs neces-
sary to the enforcement of the juris-
diction of said Court.”

Section 19. That Sec. 19, of H. B.
No. 262, Ch. 114, 58th Legislature,
Regular Session, approved May 3,
1963, be, and the same is hereby,
amended so that the same shall here-
after read as follows:

“Sec. 19. The seal of the Bexar
County Court at Law No. 4, of Bexar
County, Texas, shall be the same as
that prescribed by law for County
Courts except that such seal shall
contain the words ‘Bexar County
Court at Law No. 4, of Bexar Coun-
ty, Texas,’ and said seal shazll be
judicially noticed.”

Section 20. That Sec. 20, of H. B,
No. 262, Ch. 114, 58th Legislature,
Regular Session, approved May 38,
1963, be, and the same is hereby,
amended so that the same shall here-
after read as follows:

“Sec. 20. For the purpose of dis-
posing of the business of said Bexar
County Court at Law No. 4, of Bexar
County, Texas, there shall be appoint-
ed by the Criminal District Attorney
of Bexar County, Texas, in addition
to the assistants now provided by law,
one assistant for the purpose of con-
dueting the duties of his office in said
Court. Said assistant shall be paid a
salary to be set by the said Criminal
Distriet Attorney and approved by
the Commissioners Court of Bexar
County, Texas, the same to be paid
in equal monthly installments by said
County upon warrants drawn against
the General Fund of Bexar County by
orders of the Commissioners Court.”

Section 21. That Sec. 21, of H. B.
No. 262, 58th Legislature, Regular
Session, approved May 3, 1963, be,
and the same is hereby, amended so
that the same shall hereafter read
as follows:

“Sec. 21. All laws and parts of law
in conflict with any of the provisions
of this Act are hereby repealed to the
extent of such conflict only.”

Section 22. That Sec. 22, of H. B.
No. 262, Ch. 114, b8th Legislature,
Regular Session, approved May 3,
1963, be, and the same is hereby,
amended so that the same shall here-
after read as follows:

“Sec, 22. If any provisions of this
Act or the application thereof to any
person or circumstance is held in-
valid, such invalidity shall not affect
other provisions or applications of
this Act which can be given effect
without the invalid provisions or ap-
plications, and to this end the pro-
visions of this Act are declared to be
severable,”

Section 23. That Sec. 23, of H. B.
No. 262, Ch. 114, 58th Legislature,
Reguilar Session, approved May 3,
1963, be, and the same is hereby,
amended so that the same shall here-
after read as follows:

“Sec. 23. The fact that the Bexar
County Court at Law No. 4, of Bexar
County, Texas, should be granted con-
current jurisdiction with the County
Court of Bexar County, Texas, in all
actions, cases, matters or proceedings
of eminent domain arising under Title
52, Articles 3264 to 3271, inclusive,
of the Revised Civil Statutes of Tex-
as, as amended, or under the pro-
visions of House Bill No. 77, Chap-
ter 423, pages 1128 to 1130, inclusive,
Acts, 1965, Regular Session, now
codified as Article 6674-n of Vernon’s
Annotated Civil Statutes of Texas
or otherwise, as well as all proceed-
ings instituted under the provisions
of the Acts, 1957, Fifty-Fifth Legis-
lature, Regular Session, Chapter 243,
pages 505, et seq., now codified as
Article 5547-1, et seq., Title 92 of
the Revised Civil Statutes of Texas,
as amended, and known and cited as
the Texas Mental Health Code, and
all amendments thereto, and the fur-
ther fact that the business of the
County Court of Bexar County, and
of the several County Courts at Law
of Bexar County, is so extensive and
voluminous as to render it impossible
for said Courts to dispose of the same
with due dispateh, thereby seriously
obstructing the efficient administra-
tion of the laws in said County in
condemnation, mental health and oth-
er civil and/or criminal matters and
proceedings, and the performance of
ministerial duties required by the
laws of this State of the County
Judge of said County, and the crowd-
ed condition of the Calendars of both
Houses create an emergency and an
imperative public necessity that the
Constitutional Rule requiring bills to
be read on three several days in each
House be suspended, and said Rule
is hereby suspended, and that this
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Act take effect and be in foree from
and after its passage, and it is so en-
acted.”

The amendment was read.

Senator Spears moved that the
Senate concur in the House Amend-
ment.

The motion prevailed.
House Bill 474 Re-referred

On motion of Senator Herring and
by unanimous consent H. B. No. 474
was withdrawn from the Committee
on State Affairs and re-referred to
the Committee on State Depart-
ments and Institutions.

House Bill 1004 Re-referred

On motion of Senator Herring and
by unzanimous consent H. B. No. 1004
was withdrawn from the Committee
on State Affairs and re-referred to
the Committee on Jurisprudence.

House Bill 779 Re-referred

On motion of Senator Hightower
and by unanimous consent H. B. No.
T7% was withdrawn from the Commit-
tee on State Affairs and re-referred
to the Committee on Jurisprudence.

House Bill on First Reading

The following bill received from
the House was read the first time and
referred to the committee indicated:

H. B. No. 126—To the Committee
on Counties, Cities and Towns.

Conference Committee Report on
_Senate Bill 141

Senator Creighton submitted the
following Conference Committee Re-
port on S. B. No. 141:

Austin, Texas,

May 19, 1965.
Hon. Preston Smith, President of the
Senate.

Hon. Ben Barnes, Speaker of the

House of Representatives.

Sir: We, your Conference Commit-
tee, appointed to adjust the differ-
ences between the Senate and the
House of Representatives on S. B.
No. 141 have met and had same un-
der consideration, and beg to report
it back with the recommendation that
it do pass in the form and text here-

to attached.
CREIGHTON

CALHOUN
HERRING
PARKHOUSE
WORD

On the part of the Senate.

MOYER
BLANKENSHIP
ROSSON
BROWN
SATTERWHITE
On the part of the House.

S. B. No. 141

A BILL
TO BE ENTITLED

AN ACT to be known as the Uni-
form Commercial Code, relating to
Certain Commercial Transactions
in or regarding Personal Property
and Contracts and other Documents
concerning them, including Sales,
Commercial Paper, Bank Deposits
and Collections, Letters of Credit,
Bulk Transfers, Warehouse Re-
ceipts, Bills of Lading, other Docu-
ments of Title, Investment Securi-
ties, and Secured Transactions, in-
cluding certain Sales of Accounts,
Chattel  Paper, and Contract
Rights; Providing for Public No-
tice to Third Parties in Certain
Cirecumstances; Regulating Proce-
dure, Evidence and Damages in
Certain Court Actions Involving
such Transactions, Contracts or
Documents; to Make Uniform the
Law with Respect Thereto; Re-
pealing Inconsistent Legislation;
amending Chapter 195, Acts of the
52nd Legislature, 1951; providing
an appropriation; and declaring an
emergency.

BE IT ENACTED BY THE LEGIS-

LATURE OF THE STATE OF
TEXAS:

ARTICLE 1
GENERAL PROVISIONS

PART 1

SHORT TITLE, CONSTRUCTION,
APPLICATION AND SUBJECT
MATTER OF THE ACT

Section 1—101. Short Title.

This Act shall be known and may
be ecited as Uniform Commercial
Code.

Section 1—102. Purposes; Rules of
Construction; Variation by Agree-
ment.

(1) This Act shall be liberally con-
strued and applied to promote its un-
derlying purposes and policies.

(2) Underlying purposes and poli-
cies of this Act are:
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{a) to simplify, clarify and mod-
ernize the law governing commercial
transactions;

(b) to permit the continued expan-
sion of commercial practices through
custom, usage and agreement of the
parties;

(¢c) to make uniform the
among the various jurisdictions.

(3) The effect of provisions of this
Act may be varied by agreement, ex-
cept as otherwise provided in this
Act and except that the obligations
of good faith, diligence, reasonable-
ness and care prescribed by this Act
may not be disclaimed by agreement
but the parties may by agreement de-
termine the standards by which the
g:rformance of such obligations is to

measured if such standards are
not manifestly unreasonable.

(4) The presence in certain pro-
visions of this Act of the words “un-
less otherwise agreed” or words of
similar import does not imply that
the effect of other provisions may
not be varied by agreement under
subsection (3).

{5) In this Act unless the context
otherwise requires:

(a) words in the singular number
include the plural, and in the plural
include the singular;

Sb) words of the masculine gender
include the feminine and the neuter,
and when the sense so indicates
words of the neuter gender may re-
fer to any gender.

Section 1—103. Supplementary Gen-
eral Principles of Law Applicable.

Unless displaced by the particular
provisions of this Act, the prineciples
of law and equity, including the law
merchant and the law relative to ea-
pacity to contraet, principal and
agent, estoppel, fraud, misrepresenta-
tion, duress, coercion, mistake, bank-
ruptey, or other wvalidating or in-
validating cause shall supplement its
provisions.

Section 1—104, Construction
Against Implicit Repeal.

This Act being a general Aet in-
tended as a unified coverage of its
subject matter, no part of it shall be
deemed to be impliedly repealed by
subsequent legislation if such con-
struction can reasecnably be avoided.

Section 1—105. Territorial Applica-
tion of the Act; Parties’ Power to
Choose Applicable Law.

(1) Except as provided hereafter
in this section, when a transaction
bears a reasonable relation to this
state and also to another state or na-

law

tion the parties may agree that the
law either of this state or of such
other state or nation shall govern
their rights and duties. Failing such
agreement this Act applies to trans-
actions bearing an appropriate rela-
tion to this State.

(2) Where one of the following
provigions of this Act specifies the
applicable law, that provision gov-
erns and a contrary agreement is ef-
fective only to the extent permitted
by the law (including the conflict of
laws rules) so spec]i.fed:

Rights of creditors against sold
goods. Section 2--—402.

Applicability of the Article on
Bank Deposits and Collections. See-
tion 4—102.

Bulk transfers subject to the Ar-
tiigée on Bulk Transfers. Section 6—

Applicability of the Article on In-
vestment Securities. Section 8—108.

Policy and scope of the Article on
Secured Transactions. Sections 9—
102 and 9—103.

Section 1—106. Remedies to Be Lib-
erally Administered.

(1) The remedies provided by this
Aet shall be liberally administered
to the end that the ieved party
may be put in as a posgition as
if the other party had fully a{)er-
formed but neither consequential or
special nor penal damages may be had
except as specifically provi in this
Act or by other rule of law.

(2) Any right or obligation de-
clared by this Act is enforceable by
action unless the provisions declari
it specifies a different and Mmi
effect.

Section 1—107. Waiver or Renuncia-
tion of Claim or Right After Breach.

Any claim or right arising out of
an alleged breach can be discharged
in whole or in part without considera-
tion by a written waiver or renuncia-
tion s'fned and delivered by the ag-
grieved party.

Section 1—108. Severability.

If any provision or clause of this
Act or application thereof to any per-
son or circumstances is held invalid,
such invalidity shall not affect other
provisions or applications of the Act
which can be given effect without
the invalid provision or application,
and to this end the provisions of this
Act are declared to be severable,

Section 1—109, Section Captions.
ASection captions are parts of this

ct.
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PART 2

GENERAL DEFINITIONS AND
PRINCIPLES OF
INTERPRETATION

Section 1—201. General Definitions.

Subject to additional definitions
contained in the subsequent Articles
of this Act which are applicable to
specific Articles or Parts thereof, and
unless the context otherwise requires,
in this Act:

(1) “Action” in the sense of a ju-
dicial proceeding includes recoupment,
counterclaim, set-off, suit in equity
and any other proceedings in which
rights are determined.

(2) “Aggrieved party” means a
party entitled to resort to a remedy.

(3) “Agreement” means the bar-
gain of the parties in faet as found
in their language or by implication
from other circumstances including
course of dealing or usage of trade or
course of performance as provided in
this Aet (Sections 1—205 and 2—
208). Whether an agreement has le-
gal consequences is determined by the
provisions of this Act, if applicable;
otherwise by the law of contracts
(Section 1—103). (Compare “Con-
traet.”)

(4) “Bank” means any person en-
gaged in the business of banking.

(5) “Bearer” means the person in
possession of an instrument, doecu-
ment of title, or security payable to
bearer or indorsed in blank.

(6) “Bill of lading” means a docu-
ment evidencing the receipt of goods
for shipment issued by 2 person en-
gaged in the business of transporting
or forwarding goods, and includes an
airbill. “Airbill” means a document
serving for air transportation as a
bill of lading does for marine or rail
transportation, and includes an air
consignment note or air waybill.

(7) “Branch” includes a separately
incorporated foreign branch of a
bank.

(8) “Burden of establishing” 2
fact means the burden of persuad-
ing the triers of fact that the exist-
ence of the fact is more probable
than its non-existence,

{9) “Buyer in ordinary course of
business” means a person who in good
faith and without knowledge that the
sale to him is in violation of the
ownership rights or security interest
of a third party in the goods buys in
ordinary course from a person in the
business of selling goods of that kind
but does mot include a pawnbroker.

“Buying” may be for cash or by ex-
change of other property or on se-
cured or unsecured credit and in-
cludes receiving goods or documents
of title under a pre-existing contract
for sale but does not include a trans-
fer in bulk or as security for or in
total or partial satisfaction of a
money debt.

(10)“Conspicuous”: A term or
clause is conspicuous when it is so
written that a reasonable person
against whom it is to operate ought
to have noticed it. A printed heading
in Capitals (as;: NON-NEGOTI-
ABLE BILL OF LADING) is con-
spicuous. Language in the body of a
form is ‘“comspicuous” if it is in
larger or other contrasting type or
color. But in a telegram any stated
term is “conspicuous.” Whether a
term or clause is “‘conspicuous” or
not is for decision by the court,

(11) “Coniract” means the total
legal obligation which results from
the parties’ agreement as affected by
this Act and any other applicable
rules of law. (Compare *“Agree-
ment.”)

(12) “Creditor” includes a general
creditor, a secured creditor, a lien
creditor and any representative of
creditors, including an assignee for
the benefit of creditors, a trustee in
bankruptcy, a receiver in equity and
an executor or administrator of an
insolvent debtor’s or assignor’s estate.

(13) “Defendant” includes a per-
son in the position of defendant in a
cross-action or counterclaim.

(14) “Delivery” with respect to
instruments, documents of title, chat-
tel paper or securities means volun-
tary transfer of possession.

(15) “Document of title” includes
bill of lading, dock warrant, dock re-
ceipt, warehouse receipt or order for
the delivery of goods, and also any
other document which in the regular
course of business or financing is
treated as adequately evidencing that
the person in possession of it is en-
titled to reeeive, hold and dispose of
the document and the goods it cov-
ers. To be a document of title a docu-
ment must purport to be issued by or
addressed to a bailee and purport to
cover goods in the bailee’s possession
which are either identified or are fun-
gible portions of an identified mass.

(16) “Fault” means wrongful act,
omission or breach.

(17) “Fungible” with respect to
goods or securities means goods or
securities of which any unit is, by
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nature or usage of trade, the iva-
lent of any other like unit.

which are not funﬂ'ble shall be
deemed fungible for the purposes of
this Aect to the extent that under a
particular agreement or document un-
like units are treated as equivalents.

(18) “Genuine” means free of
forgery or counterfeiting.

(19) “Good faith” means honesty
in fact in the conduct or transaction
concerned.

(20) “Holder” means a person who
is in possession of a document of title
or an instrument or an investment
security drawn, issued or indorsed to
him or to his order or to bearer or in
blank.

(21) To “honor” is to pay or to ac-
cept and pay, or where a credit so
engages to purchase or discount a
draft complying with the terms of
the credit.

{22) “Insolvency proceedings’” in-
cludes any assignment for the benefit
of creditors or other proceedings in-
tended to liquidate or rehabilitate the
estate of the person involved.

(23) A person is ‘“insolvent” who
either has ceased to pay his debts in
the ordinary course of business or
cannot pay his debts as they become
due or is insolvent within the mean-
ing of the federal bankruptcy law.

(24) “Money” means a medium of
exchange authorized or adopted by a
domestic or foreign government as a
part of its currency.

(25) A person has “notice” of a
fact when

(a) he has actual knowledge of it;
or

(b) he has received a notice or
notification of it; or

{c) from all the facts and circum-
stances known to him at the time in
question he has reason to know that
it exists.

A person “knows” or has “knowl-
edge” of a fact when he has actual
knowledge of it. “Discover” or “learn”
or a word or phrase of similar import
refers to knowledge rather than to
reason to know. The time and circum-
stances under which a notice or noti-
fication may cease to be effective are
not determined by this Act.

(26) A person “notifies” or “gives”
a notice or notification to another by
taking such steps as may be reason-
ably required to inform the other in
ordinary course whether or not such
other actually comes to know of it.
A person “receives” a notice or noti-
fication when

(a) it comes to his attention; or

(b) it is duly delivered at the place
of business through which the con-
tract was made or at any other place
held out by him as the place for re-
ceipt of such communicationa.

{27) Notice, knowledge or a notice
or notification received by an organ-
ization is effective for a particular
transaction from the time when it is
brought to the attention of the indi-
vidual conducting that transaction,
and in any event from the time when
it would have been brought to his at-
tention if the organization had exer-
cised due diligence. An organization
exercises due diligenee if it maintains
reasonable routines for communicat-
ing significant information to the per-
son conducting the transaction and
there is reasonable compliance with
the routines. Due diligence does not
require an individual acting for the
organization to communicate informa-
tion unless such communication is
part of his regular duties or unless
he has reason to know of the trans-
action and that the transaction would
be materially affected by the informa-
tion,

(28) “Organization” includes a cor-
poration, government or governmen-
tal subdivision or agency, buainess
trust, estate, trust, partnership or
association, two or more persons hav-
ing a joint or common interest, or
any other legal or eommercial entity.

(29) “Party,” as distinct from
“third party,” means a person who
has engaged in a transaction or made
an agreement within this Aect.

(30) ‘‘Person” includes an indi-
vidual or an organization (See Sec-
tion 1—102).

(31) “Presumption” or “presumed”
means that the trier of fact must find
the existence of the fact presumed
unless and until evidence is intro-
duced which would support a finding
of its non-existence,

(32) “Purchase” includes taking by
sale, discount, negotiation, mortgage,
pledge, lien, issue or re-issue, gift or
any other voluntary transaction cre-
ating an interest in property.

(33) “Purchaser” means a person
who takes by purchasge,

(34) “Remedy” means any reme-
dial right to which an aggrieved par-
ty is entitled with or without resort
to a tribunal.

{(35) “Representative” includes an
agent, an officer of a corporation or
association, and a trustee, executor or
administrator of an estate, or any
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other person empowered to act for
another.

(36) *“Rights” includes remedies.

(37) “Security interest” means an
interest in personal property or fix-
tures which secures payment or per-
formance of an obligation. The reten-
tion or reservation of title by a seller
of goods notwithstanding shipment or
delivery to the buyer (Section 2—
401) is limited in effect to a reserva-
tion of a ‘““security interest,” The term
also includes any interest of a buyer
of accounts, chattel paper, or contract
rights which is subject to Article 9.
The special property interest of a
buyer of goods on identification of
such goods to a contract for sale un-
der Section 2—401 is not a “security
interest,” but a buyer may alsc ac-
quire a “security interest” by com-
Plying with Article 9. Unless a lease
or consignment is intended as securi-
ty, reservation of title thereunder is
not a “security interest” but a con-
signment is in any event subject to
the provisions on consignment sales
(Section 2—326). Whether a lease is
intended as security is to be deter-
mined by the facts of each case; how-
ever, {a) the inclusion of an option
to purchase does not of itself make
the lease one intended for security,
and (b) an agreement that upon com-
pliance with the terms of the lease
the lessee shall become or has the op-
tion to become the owner of the prop-
erty for no additional consideration
or for a nominal consideration does
make the lease one intended for se-
curity.

(38) “Send” in connection with any
writing or notice means to deposit in
the mail or. deliver for transmission
by any other usual means of commu-
" nication with postage or cost of trans-
mission provided for and properly ad-
dressed and in the case of an instru-
ment to an address specified thereon
or otherwise agreed, or if there be
none to any address reasonable under
the circumstances. The receipt of any
writing or notice within the time at
which it would have arrived if prop-
erly sent has the effect of a proper
sending.

(39) “Signed” includes any symhel
executed or adopted by a party with
present intention to authenticate a
writing.

(40) “Surety” includes a guaran-
tor.

(41) “Telegram” includes a mes-
sage transmitted by radio, teletype,

cable, any mechaniecal
transmission, or the like,

(42) “Term” means that portion of
an agreement which relates to a par-
ticular matter.

(43) “Unauthorized” signature or
indorsement means one made without
actual, implied or apparent authority
and includes a forgery.

(44) “Value.” Except as otherwise
provided with respect to negotiable
instruments and bank collections
(Sections 3—303, 4-—208 and 4—
209) a person gives “value” for rights
if he aequires them

(2) in return for a binding com-
mitment to extend credit or for the
extension of immediately available
credit whether or not drawn upon and
whether or not a charge-back is pro-
vided for in the event of difficulties
in collection; or

(b) as security for or in total or
partial satisfaction of a pre-existing
claim; or

(c) by accepting delivery pursuant
to a pre-existing contract for pur-
chase; or

(d) generally, in return for any
consideration sufficient to support a
simple contract.

(45) “Warehouse receipt” means a
receipt issued by a person engaged in
the business of storing goods for hire.

(46) “Written” or “writing” in-
cludes printing, typewriting or any
other intentional reduction to tangi-
ble form.

Section 1—202. Prima Facie Evi-
dence by Third Party Documents.

A document in due form purporting
to be a bill of lading, policy or certifi-
cate of insurance, official weigher’s
or inspector’s certificate, consular in-
voice, or any other document author-
ized or required by the contract to he
issued by a third party shall be prima
facie evidence of its own authenticity
and genuineness and of the facts stat-
ed in the document by the third party.

Section 1-—203. Obligation of Good
Faith.

Every contract or duty within this
Act imposes an obligation of good
faith in its performance or enforce-
ment.

Section 1—204. Time; Reasonable
Time: “Seasonably.”

(1) Whenever this Act requires any
action to be taken within a reason-
able time, any time which is not man-
ifestly unreasonable may be fixed by
agreement. .

(2) What is a reasonable time for
taking any action depends on the na-

method of
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ture, purpose and circumstance of
such aection.

(3) An action is taken “seasonably”™
when it is taken at or within the time
agreed or if no time is agreed at or
within a reasonable time.

Section 1—205. Course of Dealing
and Usage of Trade.

(1} A course of dealing is a se-
quence of previous conduet between
the parties to a particular transaction
which is fairly to be regarded as es-
tablishing & common basis of under-
standing for interpreting their ex-
pressions and other conduct.

(2) A usa&e of trade is any prac-
tice or method of dealing having
such regularity of observance in a
place, vocation or trade 28 to justify
an expectation that it will be ob-
served with respect to the transaction
in question. The existence and scope
of such a usage are to be proved as
facts. If it is established that such
a usage is embodied in a written trade
code or similar writing the interpre-
tation of the writing is for the court.

(3) A course of dealing between
parties and any usage of trade in the
voeation or trade in which they are
engaged or of which they are or
should be aware give particular mean-
ing to and supplement or qualify
terms of an agreement.

(4) The express terms of an agree-
ment and an applicable course of deal-
ing or usage of trade shall be con-
strued wherever reasonable as con-
sistent with each other; but when
such construction is unreasonable ex-
press terms control both course of
dealing and usage of trade and course
of dealing controls usage of trade.

(6) An applicable usage of trade
in the place where any part of per-
formance is to occur shail be used in
interpreting the agreement as to that
part of the performance.

(6) Evidence of a relevant usage of
trade offered by one party is not ad-
missible unless and until he has given
the other party such notice as the
court finds sufficient to prevent unfair
surprise to the latter.

Section 1—206. Statute of Frauds
for Kinds of Personal Property Not
Otherwise Covered.

(1) Except in the cases described in
subsection (2) of this section a con-
tract for the sale of personal property
is not enforceable by way of action or
defense beyond five thousand dollars
in amount or value of remedy unless
there is some writing which indicates
that a contract for sale has been made

between the parties at a defined or
stated price, reasonably identifies the
subject matter, and is signed by the
party against whom enforcement is
sought or by his authorized agent.

{2) Subsection (1) of this section
does not apply to contracts for the
sale of goods (Section 2—201) nor
of securities (Section 8B—319) nor to
;ggliﬁty agreements (Section 9—

Section 1—207. Performance or
Acceptance Under Reservation of
Rights.

_A party who with explicit reserva-
tion of rights performs or promises
performance or assents to perform-
ance in a manner demanded or offered
by the other party does not thereb
prejudice the rights reserved. Sue
words as “without prejudice,” “un-
der protest” or the like are sufficient.

Section 1-—208. Option to Acceler-
ate at Will.

A term providing that one party
or his successor in interest may ae-
celer?te payment or performance or
require collateral or additional eol-
lateral “at will” or “when he deems
himself insecure” or in words of sim-
ilar import shall be construed to mean
that he shall have vower to do s0 only
if he in good faith believes that the
prospect of payment or performance
is impaired. The burden of establish-
ing lack of good faith is on the party
against whom the power has been ex-

ercised.
ARTICLE 2
SALES

PART 1

SHORT TITLE, GENERAL CON-
STRUCTION AND SUBJECT
MATTER

Section 2—101. Short Title.

This Article shall be known and
may be cited as Uniform Commercial
Code—Sales.

Section 2—102. Scope; Certain Se-
curity and Other Transactions Ex-
cluded From This Article.

Unless the context otherwise re-
quires, this Article applies to trans-
actions in goods; it does not apply to
any transaction which although in the
form of an unconditioned centract to
sell or present sale is intended to op-
erate only as a security transaction
nor does this Article impair or repeal
any statute regulating sales to con-
sumers, farmers or other specified
classes of buyers.

Section 2—103. Definitions and In-
dex of Definitions.
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(1) In this Article unless the con-
text otherwise requires

(a) “Buyer” means a person who
buys or contracts to buy goods.

(b} "“Good faith"” in the case of
merchant means honesty in fact and
the observance of reasonable commer-
cial standards of fair dealing in the
trade.

(c) “Receipt” of moods means tak-
ing physical possession of them.

{d) “Seller” means a person whno
sells or contracts to sell goods.

(2) Other definitions applying tn
this Article or to specified Parts
thereof, und the sections in which
they appear are:

“Acceptance.” Section 2—606.

“Banker’s credit.” Section 2—325.

“Between merchants.” Section 2—

“Cancellation.” Section 2—10/(4).

“Commercial unit.” Section 2—105,

“Confirmed credit.” Section 2-—325.

“Conforming to contract.” Section
2—106.

“Contract for sale.” Section 2—106.

“Cover.” Section 2—712.

“Entrusting.” Section 2—403.

“Financing agency.” Section 2—104.

“Future goods.” Section 2—105.

“Goods.” Section 2—106.

“‘Identification.” Section 2—501.
61‘2‘Installment contract.” Section 2—

“Letter of Credit.” Section 2—325.

“Lot” Section 2—105.

“Merchant.” Section 2—104.

“Overseas.” Section 2--323.

“Person in position of seller.” Sec-
tion 2—707.

“Present sale.” Section 2—106.

“Sale.” Section 2—106.

“Sale on approval.” Section 2—326.

“Sale or return.” Section 2—326.

“Termination.” Section 2—106.

{3) The following definitions
other Articles apply to this Article:

“Check.” Section 3—104.

“Consignee.” Section 7—102.

“Consignor.” Section 7-—102.

“Consumer goods.” Section 9—109.

“Dishonor.” Section 3-—507.

“Draft.” Section 3—104.

(4) In addition Article 1 contains
general definitions and principles of
construction and interpretation ap-
plicable throughout this Article.

Section 2—104. Definitions. “Mer-
chant”; “Between Merchants”; “Fi-
nancing Agency.”

{1) “Merchant” means a person
who deals in goods of the kind or
otherwise by his occupation holds
himself out as having knowledge or

in

l

; skill peculiar to the practices or goods
| involved in the transaction or to whom
| such knowledge or skill may be ut-
!tnbuted by his employment of an
'agent or broker or other interme-
diary who by his occupation holds
‘himself out as huving such knowledge
ior skill.

(2) “Financing agency'" means 3a

‘bank, finance company or other per-

'son who in the ordinary course of
business makes advances against

|goods or documents of title or who

"by arrangement with either the seller

or the buyer intervenes in ordinary
course to make or collect payment
due or claimed under the contract for
sale, as by purchasing or paying the
seller's draft or making advances
apainst it or by merely taking it for
collection whether or not documents
of title accompany the draft. “Finane-
ing agency” includes also a bank or
other person who similarly intervenes
between persons who are in the po-
sition of seller and buyer in respect
to the geoods (Section 2--707).

{3) “Between merchants' means in
any transaction with respect to which
both parties are chargeable with the
knowledge or skill of merchants.

Section 2—105. Definitions: Trans-
ferability; “Goods’; “Future” Goods;
“Lot"; “Commercial Unit.”

(1) "“Goods"” means all things (in-
cluding specially manufactured goods)
which are movable at the time of
identification to the contract for sale
other than the money in which the
price is to be paid, investment secur-
ities {Article 8) and things in action.
“Goods” also includes the wunborn
young of animals and growing cropa
and other identified things attached
to realty as described in the section
on goods to be severed from realty
{Section 2—107). o

(2) Goods must be both existing
and identified before any interest in
them can pass. Goods which are not
both existing and identified are *“fu-
ture” goods. A purported present sale
of future poods or of any interest
therein operates as a contract to sell.

(3) There may be a sale of a part
interest in existing identified goods.

{4) An undivided share in an iden-
tified bulk of fungible goods is suf-
ficiently identified to be sold although
the quantity of the bulk is not de-
termined. Any agreed proportion of
such a bulk or any quantity thereof
agreed upon by number, weight or

other measure may to the extent of
‘ the seller’s interest in the bulk be
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sold to the buver who then becomes
an owner in common.

(b) *“Lot” means a parcel or a
single article which is the subject mat-
ter of a separate sale or delivery,
whether or not it is sufficient to per-
form the contract.

(8) “Commercial unit” means such
a unit of goods as by commercial
usage is a single whole for purposes
of sale and division of which ma-
terially impairs its character or value
on the market or in use. A commercial
unit may be a single article (as a ma-
chine) or a set of articles (as a suite
of furniture or an assortment of
sizes) or a quantity (as a bale, gross,
or carload) or any other unit treated
in use or in the relevant market as a
single whole.

Section 2—106. Definitions. “Con-
tract”; “Agpreement”; “Contract for
Sale”; “Sale”; “Present Sale”; “Con-
forming"” to Contract; “Termination”;
“Cancellation.”

{1) In this Article unless the con-
text otherwise requires *“contract”
and “agreement” are limited to those
relating to the present or future sale
of goods. “Contract for sale” includes
both a present sale of goods and a
contract to sell goods at a future time.
A “gale” consists in the passing of
title from the seller to the buyer for
a price (Section 2—401). A “present
sale” meang a sale which is accom-
plished by the making of the contract.

(2) Goods or conduct including any
part of a performance are “conform-
ing” or conform to the contract when
they are in accordance with the obli-
gations under the contract.

_{8) “Termination” occurs when
either party pursuant to a power cre-
ated by agreement or law puts an
end to the contract otherwise than for
its breach, On ‘‘termination” all obli-
gations which are still executory on
both sides are discharged but any
right based on prior breach or per-
formance survives,

.(4) “Cancellation” occurs when
either party puts an end to the con-
tract for breach by the other and
its effect is the same as that of “ter-
mination” except that the cancelling
party also retains any remedy for
breach of the whole contract or any
unpexformed balance.

Section 2—107. Goods to Be Sev-
ered From Realty: Recording.

(1) A contract for the sale of tim-
ber, minerals or the like or a struc-
ture or its materials to be removed
from realty is a contract for the sale

of goods within this Article if they
are to be severed by the seller but
until severance a purported present
sale thereof which is not effective as
a transfer for an interest in land is
effective only as a contract to sell.

(2) A contract for the sale apart
from the land of growing ecrops or
other things attached to realty and
capable of severance without material
harm thereto but not deseribed in sub-
section (1) is a contract for the sale
of goods within this Article whether
the subject matter is to be severed
by the buyer or by the seller even
though it forms part of the realty at
the time of contracting, and the par-
ties can by identification effect a pres-
ent sale before severance.

{3) The provisions of this section
are subject to any third party rights
provided by the law relating to realty
records, and the contract for sale may
be executed and recorded as a docu-
ment transferring an interest in land
and shall then constitute notice to
third parties of the buyer’s rights
under the contract for sale.

PART 2

FORM, FORMATION AND
READJUSTMENT OF CONTRACT

Section 2—201. Formal Require-
ments; Statute of Frauds.

(1) BExcept as otherwise provided
in this section a contract for the sale
of goods for the price of $500 or more
is not enforceable by way of action
or defense unless there is some writ-
ing sufficient to indicate that a con-
tract for sale has been made between
the parties and signed by the party
against whom enforcement is sought
or by his authorized agent or broker.
A writing is not insufficient because
it omits or incorrectly states a term
agreed upon but the contract is not
enforceable under this paragraph be-
yvond the quantity of goods shown in
such writing.

{2) Between merchants if within
a reasonable time a writing In con-
firmation of the contract and suffi-
cient against the sender is received
and the party receiving it has reason
to know its contents, it satisfies the
requirements of subsection (1)
against such party unless written
notice of objection to its contents is
given within ten days after it is re-
ceived.

(3) A contract which does not sat-
isfy the requirements of subsection
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{1) but which is valid in other re-
spects is enforceable

(a) if the goods are to be specially
manufactured for the buyer and are
not suitable for sale to others in the
ordinary course of the seller’s busi-
ness and the seller, before notice of
repudiation is received and under cir-
cumstances which reasonably indicate
that the goods are for the buyer, has
made either a substantial beginning
of their manufacture or commitments
for their procurement; or

(b) if the party against whom en-
forcement is sought admits in his
pleading, testimony or otherwise in
court that a contract for sale was
made, but the contract is not enforce-
able under this provision beyond the
quantity of goods admitted; or

{e) with respect to goods for which
payment has been made and accept-
ed or which have been received and
accepted (Sec. 2—606).

Section 2—202, Final Written Ex-
pression: Parol or Extrinsic Evidence.

Terms with respect to which the
confirmatory memoranda of the par-
ties agree or which are otherwise set
forth in a writing intended by the
parties as a final expression of their
agreement with respect to such terms
as are included therein may not be
contradicted by evidence of any prior
agreement or of a contemporaneous
oral agreement but may be explained
or supplemented

(a) by course of dealing or usage
of trade (Section 1—205) or by
course of performance (Section 2—
208); and

{(b) by evidence of consistent addi-
tional terms unless the court finds the
writing to have been intended also as
a complete and exclusive statement
of the terms of the agreement.

Section 2—203. Seals Inoperative.

The affixing of a seal to a writing
evidencing a contract for sale or an
offer to buy or sell goods does not
constitute the writing a sealed in-
strument and the law with respect to
sealed instruments does not apply to
such a contract or offer.

Section 2—204. Formation in Gen-
eral.

(1} A contract for sale of goods
may be made in any manner sufficient
to show agreement, including conduct
by both parties which recognizes the
existence of such a contract.

(2) An agreement sufficient to con-
stitute a contract for sale may be

found even though the moment of its
making is undetermined.

(1) Even though one or more terms
are left open a contract for sale does
not fail for indefiniteness if the par-
ties have intended to make a contract
and there is a reasonably certain
brcz‘isis for giving an appropriate rem-
edy.

Section 2--205. Firm Offers.

An offer by a merchant to buy or sell
goods in a signed writing which by
its terms gives assurance that it will
he held open is not revocable, for lack
of consideration, during the time
stated or if no time is stated for a
reasonable time, but in no event may
such period of irrevocability exceed
three months; but any such term of
assurance on a form supplied by the
offeree must be separately signed by
the offeror.

Section 2—206. Offer and Accept-
ince in Formation of Contract.

(1) TUnless otherwise unambigu-
ously indicated by the language or
circumstances

(a) an offer to make a contraet
shall be construed as inviting accept-
ance in any manner and by any medi-
um reasonable in the circumstances;

(b) an order or other offer to buy
goods for prompt or current ship-
ment shall be construed as inviting
acceptance either by a prompt prom-
ise to ship or by the prompt or cur-
rent shipment of conforming or non-
conforming goods, but such a ship-
ment of non-conforming goods does
not constitute an acceptance if the
seller seasonably notifies the buyer
that the shipment is offered only as
an accommodation to the buyer.

(2) Where the beginning of a re-
quested performance is a reasonable
mode of acceptance an offeror who is
not notified of acceptance within a
reasonable time may treat the offer
as having lapsed before acceptance.

Section 2—207. Additonal Terms
in Acceptance or Confirmation.

(1} A definite and seasonable ex-
pression of acceptance or a written
confirmation which is sent within a
reasonable time operates as an ac-
ceptance even though it states terms
additional to or different from those
offered or agreed upon, unless accept-
ance is expressly made conditional on
assent to the additional or different
terms.

(2) The additional terms are to be
construed as proposals for addition to
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to the contract. Between merchants
such terms become part of the con-
tract unless:

(a) the offer expressly limits ac-
ceptance to the terms of the offer;
(b) they materially alter it; or
(¢) notification of objection to them
has already been given or is given
within a reasonable time after notice

of them is received.

{(3) Conduct by both parties which
recognizes the existence of a contract
is sufficient to establish a contract for
sale although the writings of the par-
ties do not otherwise establish a con-
tract. In such case the terms of the
particular contract consist of those
terms on which the writings of the
parties agree, together with any sup-
plementary terms incorporated under
any other provisions of this Act.

Section 2—.208. Course of Per-
formance or Practical Construction.

(1) Where the contract for sale
involves repeated occasions for per-
formance by either party with
knowledge of the nature of the per-
formance and opportunity for objec-
tion to it by the other, any course of
performance accepted or acquiesced
in without objection shall be relevant
to determine the meaning of the
agreement.

{(2) The express terms of the
agreement and any such course of
performance, as well as any course
of dealing and usage of trade, shall
be construed whenever reasonable as
consistent with each other; but when
such construction is unreasonable, ex-
press terms shall control course of
performance and course of perform-
ance shall control both course of deal-
izrag)and usage of trade (Section 1—

(3) Subject to the provisions of the
next section on modification and waiv-
er, such course of performance shall
be relevant to show a waiver or modi-
fication of any term inconsistent with
such course of performance.

Section 2—209. Modification,
scission and Waiver.

{1) An agreement modifying a con-
tract within this Article needs no
consideration to be binding.

{2) A signed agreement which ex-
cludesi) modification or rescission ela,c;
cept by a signed writing cannot
otﬁerwise modified or rescinded, but
except as between merchants such a
requirement on a form supplied by
the merchant must be separately
signed by the other party.

Re-

(3) The requirements of the stat-
ute of frauds section of this Article
Section 2-—201) must be satisfied if
e contract as modified is within its
provisions,

(4) Although an attempt at modi-
fication or rescission does not satisfy
the requirements of subsection (2) or
(3) it can operate as a waiver,

{6) A party who has made a waiv-
er affecting an executory ion of
the contract may retract waiver
by reasonable notification received by
the other party that strict perform-

ance will ired of any term
waived, unless the retraction would
be unjust in view of a material

change of position in reliance on the
walver.

Section 2—210. Delegation of Per-
formance; Assignment of Rights.

(1) A party may perform his duty
through a delegate unless otherwise
agreed or unless the other party has
a substantial interest in having his
original promisor perform or control
the acts required by the contract. No
delegation of performance relieves the
party delegating of any duty to per-
form or any liability for breach.

{(2) Unless otherwise agreed all
rights of either seller or buyer ecan
be assigned except where the assign-
ment would materially change the
duty of the other party, or increase
materially the burden or risk imposed
on him by his contract, or impair ma-
terially his chance of obtaining re-
turn performance. A right to dam-
ages for breach of the whole contract
or a right arising out of the -
or's due performance of his entire
obligation can be assigned despite
agreement otherwise,

(3) Unless the circumstances indi-
cate the contrary a prohibition of as-
signment of ‘“the contract” is to be
construed as barring only the dele-
gation to the assignee of the assign-
or's performance.

(4) An assignment of “the con-
tract” or of “all my rights under the
contract” or an assignment in similar
general terms is an assignment of
rights and uniess the language or the
circumstances (as in an assignment
for security) indicate the contrary,
it is a delegation of performance of
the duties of the ignor and its
acceptance by the assignee consti-
tutes a promise by him to perform
those duties. This promise is enforce-
able by either the assignor or the
other party to the original contract.
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(5) The other party may treat any
assignment which delegates perform-
ance as creating reasonable grounds
for insecurity and may without preju-
dice to his rights against the assign-
or demand assurances from the as-
signee (Section 2—609).

PART 3

GENERAL OBLIGATION AND
CONSTRUCTION OF CONTRACT

Section 2—301. General Obligations
of Parties.

The obligation of the seller is to
transfer and deliver and that of the
buyer is to accept and pay in accord-
ance with the contract.

Section 2—302, Unconscionable Con-
tract or Clause.

(1) If the court as a matter of law
finds the contract or any clause of
the contract to have been uncon-
scionable at the time it was made
the court may refuse to enforce the
contract, or it may enforce the re-
mainder of the contract without the
unconscionable clause, or it may so
limit the application of any uncon-
scionable clause as to avoid any un-
conscionable result.

(2) When it is claimed or appears
to the court that the contract or any
clause thereof may be unconscionable
the parties shall be afforded a rea-
sonable opportunity to present evi-
dence as to its commercial setting,
purpose and effect to aid the court in
making the determination.

Section 2—303. Allocation or Divi-
sion of Risks.

Where this Article allocates a risk
or a burden as between the parties
“unless otherwise agreed,” the agree-
ment may not only shift the alloca-
tion but mdy also divide the risk or
burden.

Section 2—304. Price Payable in
Money, Goods, Realty, or Otherwise.

(1) The price can be made pay-
able in money or otherwise. If it is
payable in whole or in part in goods
each party is a seller of the goods
whieh he is to transfer.

(2) Even though all or part of the
price is payable in an interest in
realty the transfer of the goods and
the seller’s obligations with reference
to them are subject to this Article,
but not the transfer of the interest
in realty or the transferor’s obliga-
tions in connection therewith.

Section 2—305. Open Price Term.

(1) The parties if they so intend
can conclude a contract for sale even
though the price is not settled. In

such a case the price is a reasonable
price at the time for delivery if

(2) nothing is said as to price; or

(b} The price is left to be agreed
by the parties and they fail to agree;
or

{(c) the price is to be fixed in terms
of some agreed market or other stand-
ard as set or recorded by a third
person or agency and it is not so
set or recorded.

(2) A price to be fixed by the sell-
er or by the buyer means a price for
him to fix in good faith.

(3) When a price is left to be fixed
otherwise than by agreement of the
parties fails to be fixed through fault
of one party the other may at his
option treat the contract as cancelled
or himself fix a reasonable price.

(4) Where, however, the partieg in-
tend not to be bound unless the price
be fixed or agreed and it is not fixed
or agreed there is no contract., In
such a case the buyer must return
any goods already received or if un-
able so to do must pay their reason-
able wvalue at the time of delivery
and the seller must return any por-
tion of the price paid on account.

Section 2—3806. Output, Require-
ments and Exclusive Dealings.

(1) A term which measures the
quantity by the output of the seller
or the requirements of the buyer
means such actual output or require-
ments as may oceur in good faith, ex-
cept that no quantity unreasonably
disproportionate to any stated esti-
mate or in the absence of a stated
estimate to any normal or otherwise
comparable prior output or require-
ments may be tendered or demanded.

(2) A lawful agreement by either
the seller or the buyer for exclusive
dealing in the kind of goods con-
cerned imposes unless otherwise
agreed an obligation by the seller to
use best efforts to supply the goods
and by the buyer to use best efforts to
promote their sale.

Section 2—307. Delivery in Single
Lot or Several Lots,

Unless otherwise agreed all goods
called for by a contract for sale must
be tendered in a single delivery and
payment is due only on such tender
but where the circumstances give
either party the right to make or de-
mand delivery in lots the price if it
can be apportioned may be demanded
for each lot.

Section 2—308. Absence of Speci-
fied Place for Delivery.

Unless otherwise agreed
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(a) the place for delivery of goods
is the seller’s place of business or if
he has none his residence; but

(b) in a contract for sale of iden-
tified goods which to the knowledge
of the parties at the time of con-
tracting are in some other place, that
pla&:e is the place for their delivery;
an

{¢) documents of title may be de-
livered through customary banking
channels.

Section 2—309. Absence of Specific
time Provisions; Notice of Termina-
1011.

(1) The time for shipment or de-
livery or any other action under a
contract if not provided in this Ar-
ticle or agreed upon shall be a rea-
sonable time.

(2) Where the contract provides
for successive performances but is
indefinite in duration it is valid for
a reasonable time but unless other-
wise agreed may be terminated at
any time by either party.

(3) Termination of a contract by
one party except on the happening of
an agreed event requires that reason-
able notification be received by the
other party and an agreement dis-
pensing with notification is invalid if
ltifl operation would be unconscion-
able,

Section 2—310. Open Time for Pay-
ments or Running of Credit; Author-
ity to Ship Under Reservation.

Unless otherwise agreed

{a) payment is due at the time and
place at which the buyer is to receive
the goods even though the place of
shipment is the place of delivery; and

{b) if the seller is authorized to
send the goods he may ship them
under reservation, and may tender
the documents of title, but the buyer
may inspect the goods after their
arrival before payment is due unless
such inspectiorn is inconsistent with
the terms of the contract (Section 2—
513); and

(¢) if delivery is authorized and
made by way of documents of title
otherwise than by subsection (b) then
payment is due at the time and place
at which the buyer is to receive the
documents regardless of where the
goods are to be received; and

{d) where the seller is required or
authorized to ship the goods on credit
the credit period runs from the time
of shipment but post-dating the in-
voice or delaying its dispatech will
correspondingly delay the starting
of the credit period.

Section 2-—811. Options and Coop-
eration Respecting Performance.

(1) An agreement for sale which
is otherwise sufficiently definite (sub-
section (3) of Section 2—204) to a
contract ia not made invalid by the
fact that it leaves particulars of per-
formance to be specified by one of
the parties, Any such specification
must be made in good faith and
within limits set by commercial rea-
sonableness.

(2) Unless otherwise agreed speci-
fications relating to assortment of
the goods are at the buyer’s option
and except as otherwise provided in
subsections (1){c) and (3) of Sec-
tion 2—319 specifications or arrange-
ments relating to shipment are at the
seller’s option.

(3) Where such specification would
materially affect the other party’s
performance but is not seasonably
made or where one party's cooper-
ation is necessary to the agreed per-
formance of the other but is not
seasonably forthcoming, the other
party in addition to all other reme-
dies

(a) is excused for any resulting de-
lay in his own performance; and

(b) may also either proceed to per-
form in any reasonable manner or
after the time for a material part of
his own performance treat the fail-
ure to specify or to cooperate as a
breach by failure to deliver or accept
the goods.

Section 2—312, Warranty of Title
and Against Infringement; Buyer's
Obligation Against Infringement.

(1) Subject to subsection {2) there
is in a contract for sale a warranty
by the seller that

(a) the title conveyed shall be good,
and its transfer rightful; and

(b) the goods shall be delivered
free from any security interest or
other lien or encumbrance of which
the buyer at the time of contracting
has no knowledge.

(2) A warranty under -subsection
(1) will be exeluded or modified only
by specific language or by circum-
stances which give the buyer reason
to know that the person selling does
not claim title in himself or that he
is purporting to sell only such right
or title a8 he or a third person may
have.

(3) Unless otherwise agreed a sell-
or who is a merchant regularly deal-
ing in goods of the kind warrants
that the goods shall be delivered free



WEDNESDAY,

MAY 19, 1965 1399

of the rightful claim of any third per-
son by way of infringement or the
like but a buyer who furnishes speeci-
fications to the seller must hold the
seller harmless against any such
claim which arise out of compli-
ance with the specifications.

Section 2—313. Express Warran-
ties by Affirmation, Promise, Descrip-
tion, Sample.

(1) Express warranties by the sell-
er are created as follows:

(a) Any affirmation of fact or
promise made by the seller to the
buyer which relates to the goods and
becomes part of the basis of the bar-
gain creates an express warranty
that the goods shall conform to the
affirmation or promise.

(b) Any description of the goods
which is made part of the basis of
the bargain creates an express war-
ranty that the goods shall conform
to the description.

(c) Any sample or model which is
made part of the basis of the bargain
creates an express warranty that the
whole of the goods shall conform to
the sample or model.

(2) Tt is not necessary to the crea-
tion of an express warranty that the
seller use formal words such as “war-
rant” or “guarantee” or that he have
a specific intention to make a war-
ranty, but an affirmation merely of
the value of the goods or a statement
purporting to be merely the seller’s
opinion or commendation of the goods
does not create a warranty.

Section 2314, Implied Warranty:
Merchantability; Usage of Trade.

(1) Unless excluded or modified
{Section 2—316), a warranty that
the goods shall he merchantable is
implied in a contract for their sale
if the seller is a merchant with re-
spect to goods of that kind. Under
this section the serving for value of
food or drink to be consumed either
on the premises or elsewhere is a
sale.

(2) Goods to be merchantability
must be at least such as

{a) pass without objection in the
trade under the contract description;
and

{(b) in the case of fungible goods,
are of fair average quality within the
description; and

(c} are fit for the ordinary pur-
poses for which such goods are used;
and

(d) run within the variations per-

mitted by the agreement, of even
kind, quality and quantity within each
unit and among all units involved;
and

(e) are adequately contained, pack-
aged, and labeled as the agreement
may require; and

(f) conform to the promises or af-
firmations of faect made on the con-
tainer or iabel if any.

(3} TUnless excluded or modified
(Section 2—316) other implied war-
ranties may arise from course of
dealing or usage of trade.

Section 2—315. Implied Warranty:
Fitness for Particular Purposes.

Where the seller at the time of
contracting has reason to know any
particular purpose for which the
goods are required and that the buy-
er is relying on the seller’s skill or
judgment to select or furnish suit-
able goods, there is unless excluded
or modified under the next section
an implied warranty that the goods
shall be fit for such purposes.

Section 2—316. Exclusion or Mod-
ification of Warranties.

(1) Words or conduct relevant to
the creation of an express warranty
and words or conduct tending to ne-
gate or limit warranty shall be con-
strued wherever reasonable as con-
sistent with each other; but subjeet
to provisions of this Article on parol
or extrinsic evidence (Section 2—
202) negation or limitation is inop-
erative to the extent that suech con-
struction is unreasonable,

(2) Subject to subsection (3), to
exclude or modify the implied war-
ranty of merchantability or any part
of it the language must mention mer-
chantability and in case of a writing
must be conspicuous, and to exclude
or modify any implied warranty of
fitness the exclusion must be by a
writing and conspicuous. Language to
exclude all implied warranties of fit-
ness is sufficient if it states, for ex-
ample, that “There are mo warran-
ties which extend beyond the descrip-
tion on the face hereof.”

(3) Notwithstanding subsection (2)

(a) unless the circumstances indi-
cate otherwise, all implied warranties
are excluded by expressions like “as
is,” “with all faults” or other lan-
guage which in common understand-
ing calls the buyer’s attention to the
exclusion of warranties and makes
plain that there is no implied war-
ranty; and
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(b) when the buyer before emter-
ing into the contract has examined
the goods or the sample or model as
fully as he desired or has refused to
examine the goods there is no im-
plied warranty with regard to defects
which an examination ocught in the
circumstances to have revealed to
him; and

(c) an implied warranty can also
be excluded or modified by course of
dealing or course of performance or
usage of trade,

(4) Remedies for breach of war-
rant can be limited in accordance
with the provisions of thia Article on
liquidation or limitation of damages
and on contractual modification of
remedy (Section 2—718 and 2—719).

Section 2-—317. Cumulation and
Conflict of Warranties Express or
Implied.

Warranties whether express or im-
plied shall be construed as consistent
with each other and as cumulative,
but if such construction is unreason-
able the intention of the parties shall
determine which warranty is dom-
inant. In ascertaining that intention
the following rules apply:

(a) Exact or technical specifica-
tions displace an inconsistent sample
or model or general language of de-
scription.

(b) A sample from an existing bulk
displaces inconsistent general lan-
guage of desecription.

(c¢) Express warranties displace in-
consistent implied warranties other
than an implied warranty of fitness
for a particular purpose.

Section 2—3818. Article Neutral on
Question of Third Party Beneficiaries
of Warrantees of Quality and on
Need for privity of Contract

This Article does not provide
whether any one other than a buyer
may take advantage of an express or
implied wamn;{ of quality made to
the buyer or ether the buyer or
anyone entitled to take advantage of
a warranty made to the buyer may
ste a third party other than the im-
mediate seller for deficienciea in the
quality of the goods. These matters
are left to the courts for their deter-
mination.

Section 2—319. F.O.B. and F.AS.
Terms.

{1) Unless otherwise agreed the
term F.0.B. (which means “free on
board”) at a named place, even
though used only in connection with

the stated price, is a delivery term
under which

(n) when the term is F.0.B. the
place of shi the seller must
that place ship the goods in the
ner provided in this Article (Secti
2—504) and bear the T“
risk of putting them into
sion of the carrier; or

(b) when the term iz F.0.B. the
place of destination, the seller must
at his own expense and risk rt
the goods to that place and
tender delivery of them in the mannar
g;gs)rided in this Article (Section 2-—

(¢) when under either (a) or (b)
the term is also F.0.B. vessel, car or
other vehicle, the seller must in
tion at his own expense and
the goods on board. If the
F.0.B. vessel the buyer must
the vessel and in an ap
the seller must comply with the
visions of this Article on the form
of bill of lading (Section 2—823).

{2) Unleas otherwise the

|

&
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°
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even though used only in conneetion

with the stated price, is a delivery

term under which the seller must
(a) at his own expense and risk

deliver the goods the vessel
in the manner usual that or
on a dock desi and provm by
the buyer; an

{b) obtain and tender a for
the goods in exchange for the
ca;rlrieg is under a duty to izsue a bill
of lading.

(3) Unleas otherwise agreed in an
case falling within subseetion (1)(a
or (c¢) or subsection (2) the buyer
must seasonably give any needed in-
structions for i delivery, in-
cluding when the term is F.A.8. or
F.0.B. the loading berth of the ves-
gsel] and in an riate case its
name and sailing date. The seller may
treat the failure of needed instruc.
tions as a failure of eooperation un-
der this Article (Section 2—811). He
may also at his option move the goods
in any reasonable manner prepara-
tory to delivery or shipment.

(4) Under the term F.O.B. veasel
gr F.A_S. unless otherwise atgreod the

uyer must make payment against
tender of the required documents and
btte neger myderlliot tel:ifu' th:or the

yer demand very gooda
in substitution for the documents.
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Section 2—320. C.I.F. and C. &. F.
Terms.

(1) The term C.I.F. means that the
price includes in a lump sum the cost
of the goods and the insurance and
freight to the named destination. The
term C. & F. or C.F. means that the
price so includes cost and freight to
the named destination.

(2) Unless otherwise agreed and
even though used only in connection
with the stated priee and destination,
the term C.LF. destination or its
equivalent requires the seller at his
own expense and risk to

(a) put the goods into the posses-
sion of a carrier at the port for ship-
ment and obtain a negotiable bill or
bills of lading covering the entire
transportation to the named destina-
tion; and

(b) load the goods and obtain a
receipt from the carrier (which may
be contained in the bill of lading)
showing that the freight has been
paid or provided for; and

{c) obtain a policy or certificate of
insurance, including any war risk in-
surance, of a kind and on terms then
current at the port of shipment in
the usual amount, in the eurrency of
the contract, shown to cover the same
goods covered by the bill of lading
and providing for payment of loss to
the order of the buyer or for the ac-
count of whom it may econcern; but
the seller may add to the price the
amount of the premium for any such
war risk insurance; and

(d) prepare an invoice of the goods
and procure any other documents
required to effect shipment or to com-
ply with the contract; and

(e} forward and tender with com-
mercial promptness all the documents
in due form and with any indorse-
ment necessary to perfect the buyer’s
rights.

(3) Unless otherwise agreed the
term C. & F. or its equivalent has the
same effect and imposes upon the
seller the same obligations and risks
as a C.L.LF. term except the obligation
as to insurance.

{4} Under the term C.ILPF. or
C. & F. unless otherwise agreed the
buyer must make payment against
tender of the required documents and
the seller may not tender nor the
buyer demand delivery of the goods
in substitution for the documents,

Section 2—321, C.LLF. or C. & F.:
“Net Landed Weights”; “Payment on

Arrival”; Warranty of Condition on
Arrival,

Under a contract containing a term
ClF.orC. & F.

(1) Where the price is based on
or is to be adjusted according to “net
landed weights”; “delivered weights,”
“out turn” quantity or quality or the
like, unless otherwise agreed the sell-
er must reasonably estimate the
price. The payment due on tender of
the documents called for by the con-
tract is the amount so- estimated, but
after final adjustment of the price a
settlement must be made with com-
mercial promptness.

{2) An agreement described in sub-
section (1) or any warranty of qual-
ity or condition of the goods on ar-
rival places upon the seller the risk
of ordinary deterioration, shrinkage
and the like in transportation but
has no effect on the place or time
of identification to the contract for
sale or delivery or on the passing
of the risk of loss.

{3) Unless otherwise agreed where
the contract provides for payment on
or after arrival of the goods the sell-
er must before payment allow such
preliminary inspection as is feasi-
ble; but if the goods are lost delivery
of the documents and payment are
due when the goods should have ar-
rived.

Section 2—322. Delivery “Ex-Ship.”

(1) Unless otherwise agreed a term
for delivery of goods “ex-ship”
(which means from the carrying ves-
sel) or in equivalent language is not
restricted to a particular ship and
requires delivery from a ship which
has reached a place at the named
port of destination where goods of the
kind are usually discharged.

{(2) Under such a term unless
otherwise agreed

(a) the seller must discharge all
liens arising out of the carriage and
furnish the buyer with a direction
which puts the carrier ynder a duty
to deliver the goods; and

(b) the risk of loss does not pass
to the buyer until the goods leave the
ship’s tackle or are otherwise prop-
erly unloaded.

Section 2—323. Form of Bill of
Lading Required in Overseas Ship-
ment; “Overseas.”

(1) Where the contract contem-
plates overseas shipment and con-
tains a term CILF. or C, & F. or
F.0.B. vessel, the seller unless other-
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wise agreed must obtain a negotiable
bill of lading stating that the goods
have been loaded on board or, in the
case of a term CIF, or C. & F., re-
ceived for shipment.

{2) Where in a case within sub-
section (1) a bill of lading has been
issued in a set of parts, unless other-
wise agreed if the documents are not
to be sent from abroad the buyer may
demand tender of the full set; other-
wise only one part of the bill of lad-
ing need be tendered. Even if the
agreement expressly requires a full
set

{(a) due tender of a single part is
acceptable within the provisions of
this Article on cure of improper de-
livery subsection (1) of (Section 2—
508); and

(b) even though the full set is de-
manded, if the documents are sent
from abroad the person tendering an
incomplete set may nevertheless re-
quire payment upon furnishing an
indemnity which the buyer in good
faith deems adequate.

(3) A shipment by water or by air
or & contract contemplating such
shipment is “overseas” insofar as by
usage of trade or agreement it is sub-
ject to the commercial, financing or
shipping practices characteristic of
international deep water commerce.

Section 2—324. “No Arrival, No
Sale” Term.

Under a term “no arrival, no sale”
or terms of like meaning, unless oth-
erwise agreed,

(a) the seller must properly ship
conforming goods and if they arrive
by any means he must tender them on
arrival but he assumes no obligation
that the goods will arrive unless he
has caused the non-arrival; and

(b) where without fault of the sell-
er the goods are in part lost or have
so deteriorated as no longer to con-
form to the contract or arrive after
the contract time, the buyer may pro-
ceed as if there had been casualty to
identified goods (Section 2—613).

Seetion 2—82b6, “Letter of Credit”
Term; “Confirmed Credit.”

(1) Failure of the buyer seasonably
to furnish an agreed letter of credit
is a breach of the contract for sale.

(2} The delivery to seller of a prop-
er letter of eredit suspends the buy-
er's obligation to pay. If the letter of
credit is dishonored, the seller may
on seasonable notification to the buyer
require payment directly from him.,

(8) Unless otherwise agreed the

term “letter of credit” or “banker’s
credit” in a contract for sale means
an irrevocable eredit issued by a fi-
nancing agency of good repute and,
where the shipment is overseas, of
good international repute. The term
“confirmed credit” means that the
eredit must also carry the direect ob-
ligation of such an agency which does
ll:u:iness in the seller’s financial mar-
et,

Section 2—326. Sale on Approval
and Sale or Return; Consignment
Sales and Rights of Creditors.

(1) Unless otherwise agreed, if de-
livered goods may be returned by the
buyer even though they conform to
the contract the transaction is

(a) a “sale on approval” if the
gogds are delivered primarily for use,
an

(b) a “sale or return” if the 8
are delivered primarily for resale.

(2) Except as qrovided in subsec-
tion (3), goods held on approval are
not subject to the claims of the buy-
er’s creditors until acceptance; goods
held on sale or return are subject to
such claims while in the buyer's pos-
session.

{3) Where goods are delivered to
a person for sale and such person
maintains a place of business at
which he deals in goods of the kind
involved, under a name other than the
name of the person making delivery,
then with respect to claims of eredi-
tors of the person conducting the
business the goods are deemed to be
on sale or return. The provisions of
this subsection are applicable even
though an agreement purports to re-
serve title to the person making de-
Hvery until payment or resale or uses
such words as “on consignment” or
“on memorandum.” However, this
subsection is not applicable if the per-
son making delivery

(a) complies with an applicable law
providing for a consignor’s interest or
the like to be evidenced by a sign, or

(b) establishes that the person con-
ducting the business is generally
known by his ereditors to be subatan-
tially engaged in selling the goods of
others, or

(¢) complies with the filing provi-
sions of the Article on Secured Trans-
actions (Article 9).

(4) Any “or return” term of a con-
tract for sale is to be treated as a
separate contract for sale within the
statute of frauds section of this Arti-
cle (Section 2—201) and as contra-
dicting the sale aspect of the contract
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within the provigions of this Article
on parol or extrinsic evidence (Sec-
tion 2—202}.

Section 2—32%7, Special Incidents of
Sale on Approval and Sale or Return.

(1) Under a sale on approval un-
less otherwise agreed

(a) although the goods are identi-
fied to the contract the risk of loss
and the title do not pass to the buyer
until acceptance; and

(b) use of the goods consistent with
the purpose of trial is not acceptance
but failure seasonably to notify the
seller of election to return the goods
is acceptance, and if the goods con-
form to the contract acceptance of
any part is acceptance of the whole;
and

(¢) after due notification of elec-
tion to return, the return is at the
seller’s risk and expense but a mer-
chant buyer must follow any reason-
able instructions.

(2) Under a sale or return unless
otherwise agreed

{a) the option to return extends to
the whole or any commercial unit of
the goods while in substantially their
original eondition, but must be exer-
cised seasonably; and

{b) the return is at the buyer’s risk
and expense,

Section 2-—328, Sale by Auction.

(1) In a sale by auction if goods
are put up in lots each lot is the sub-
ject of a separate sale.

(2) A sale by auction is complete
when the autioneer so announces by
the fall of the hammer or in other
customary manner. Where a bid is
made while the hammer is falling in
acceptance of a prior bid the auction-
eer may in his diseretion reopen the
bidding or declare the goods sold un-
der the bid on which the hammer was
falling.

(3) Such a sale is with reserve un-
less the goods are in explicit terms
put up without reserve. In an auction
with reserve the auctioneer may with-
draw the goods at any time until he
announces completion of the sale. In
an auction without reserve, after the
auctioneer calls for bids on an article
or lot, that article or lot cannot be
withdrawn unless no bid is made
within a reasonable time. In either
case & bidder may retract his bid until
the auctioneer’s announcement of
completion of the sale, but a bidder’s
retraction does not revive any pre-
vious bid.

(4) If the auctioneer knowingly re-
ceives a bid on the seller’s behalf or

the seller makes or procures such a
bid, and notice has not been given that
liberty for such bidding is reserved,
the buyer may at his option avoid the
sale or take the goods at the price of
the last good faith bid prior to the
completion of the sale. This subsee-
tion shall not apply to any bid at a
forced sale.

PART 4

TITLE, CREDITORS AND GOOD
FAITH PURCHASERS

Section 2—401. Passing of Title;
Reservation for Security; Limited
Application of This Section.

Each provision of this Article with
regard to the rights, obligations and
remedies of the seller, the buyer, pur-
chasers or other third parties applies
irrespective of title to the goods ex-
cept where the provision refers to
such title. Insofar as situations are
not covered by the other provisions of
this Article and matters concerning
title become material the following
rules apply:

(1) Title to goods cannot pass un-
der a contract for sale prior to their
identification to the contract (Section
2—501), and unless otherwise explie-
itly agreed the buyer acquires by their
identification a special property as
limited by this Act. Any retention or
reservation by the seller of the title
(property) in goods shipped or de-
livered to the buyer is limited in effect
to a reservation of a security interest.
Subject to these provisions and to the
provisions of the Article on Secured
Transactions (Article 9), title to
goods passes from the seller to the
buyer in any manner and on any con-
ditions explicity agreed on by the
parties.

(2) TUnless otherwise explicitly
agreed title passes to the buyer at the
time and place at which the seller
completes his performance with ref-
erence to the physical delivery of the
goods, despite any reservation of a
security interest and even though a
document of title is to be delivered at
a different time or place; and in par-
ticular and despite any reservation of
a security interest by the bill of lad-
ing

(a) if the contract requires or au-
thorizes the seller to send the goods
to the buyer but does not require him
to deliver them at destination, title
passes to the buyer at the time and
place of shipment; but

(b) if the contract requires deliv-
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ery at destination, title passes on
tender there,

(3) Unless otherwise explicitly
agreed where delivery is to be made
without moving the goods

(a) if the seller is to deliver a doe-
ument of title, title passes at the time
when and the place where he delivers
such documents; or

(b} if the goods are at the time of
contracting already identified and no
documents are to be delivered, title
passes at the time and place of con-
tracting.

{4) A rejection or other refusal by
the buyer to receive or retain the

oods, whether or not justified, or a
justified revocation of acceptance re-
vests title to the goods in the seller.
Such revesting occurs b? operation
of law and is not a “sale.”

Section 2—402. Rights of Seller’s
Creditors Against Sold Goods.

(1) Except as provided in subsec-
tions (2) and (3), rights of unsecured
creditors of the seller with respect to
goods which have been identified to a
contract for sale are subject to the
buyer’s rights to recover the
under this Article (Sections 2—502
and 2—7186).

{2) A creditor of the seller may
treat a sale or an identifieation of
goods to a contract for sale as void if
as against him & retention of posses-
sion by the seller is fraudulent under
any rule of law of the state where
the goods are situated, except that
retention of possession in good faith
and current course of trade by a mer-
chant-seller for a commercially rea-
sonable time after a sale or identifica-
tion is not fraudulent.

(3) Nothing in this Article shall
be deemed to impair the rights of
creditors of the seller

(a) under the provisions of the Ar-
ticle on Secured Transactions (Arti-
cle 9); or

(b) where identification to the con-
tract or delivery is made not in cur-
rent course of trade but in satisfae-
tion of or as security for a pre-exist-
ing claim for money, security or the
like and is made under circumstances
which under any rule of law of the
state where the goods are situated
would apart from this Article consti-
tute the transaction a fraudulent
transfer or veoidable preference.

Section 2—403. Power to Transfer;
Good Paith Purchase of Goods; “En-
trusting.”

{1) A purchaser of goods acquires
all title which his transferor had or

had power to transfer execept that a
purchaser of a limited interest ac-
quires rights only to the extent of the
interest purchased. A person with
voidable title has power to tranafer
a good title to a good faith purchaser
for value. When goods have been de-
livered under a transaction of pur-
chase the purchaser has such power
even though

(a) the transferor was deceived as
to the identity of the purchaser, or

(b) the delivery was in exchange
for a check which is later dishonored,
or

{c) it was agreed that the trans-
action was to be 8 “cash sale,” or

(d) the delivery was procured
through fraud punishable as larce-
nous under the criminal law.

(2) Any entrusting of possession
of to a merchant who deals in
goods of that kind gives him power to
transfer all rights of the entruster to
a buyer in ordinary course of busi-
ness.

(3) “Entrusting” includes any de-
livery and any acquiescence in reten-
tien of possession regardless of any
condition expressed between the par-
ties to the delivery or acquiescence
and regardless of whether the pro-
curement of the entrus oer the
possessor’s dispogition of the goods
have been such as to be larcenous un-
der the criminal law.

{4) The rights of other purchasers
of goods and of lien creditors are
governed by the Articles on Secured
Transactions (Article 9), Bulk Trans-
fers (Article 6) and Documents of
Title (Article 7),

PART b
PERFORMANCE

Section 2—5801. Insurable Interest
in Goods; Manner of Identification of
Goods.

(1) The buyer obtains a special
property and an insurable interest in
goods identification of existing
goods as goods to which the contract
refers even though the goods so iden-
tified are non-conforming and ke has
an option to return or reject them.
Such identification ean be made at
any time and in any manner explicitly
agreed to by the parties. In the ab-
sence of explicit agreement identifica-
tion occurs

{a) when the contract is made if it
is for the sale of already ex-
isting and identifled;

(bﬁ if the contract is for the sale
of future goods other than those de-
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scribed in paragraph (c), when goods
are shipped, marked or otherwise des-
ignated by the seller as goods to
which the eontract refers;

(c) when the crops are planted or
otherwise become growing crops or
the young are conceived if the con-
tract is for the sale of unborn young
to be born within twelve months after
contracting or for the sale of crops to
be harvested within twelve months or
the next normal harvest season after
contracting whichever is longer.

(2) The seller retains an insurable
interest in goods so long as title to or
any security interest in the goods re-
mains in him and where the identifi-
cation is by the seller alone he may
until default or insolvency or notifi-
cation to the buyer that the identi-
fication is final substitute other goods
for those identified.

(3) Nothing in this section impairs
any insurable interest recognized un-
der any other statute or rule of law.
Section 2—502. Buyer’s Right to
Goods on Seller’s Insolvency.

(1) Subject to subsection {(2) and
even though the goods have not been
shipped a buyer who has paid a part
or all of the price of goods in which
he has & special property under the
provisions of the immediately preced-
ing section may on making and keep-
ing good a tender of any unpaid por-
tion of their price recover them from
the seller if the seller becomes insol-
vent within ten days after receipt of
the first installment on their price.

(2) If the identification creating
his special property has been made by
the buyer he acquires the right to re-
cover the goods only if they conform
to the contract for sale.

Section 2—503. Manner of Seller’'s
Tender of Delivery.

(1} Tender of delivery requires
that the seller put and hold conform-
ing goods at the buyer's disposition
and give the buyer any notification
reasonably necessary to enable him to
take delivery. The manner, time and
place for tender are determined by
the agreement and this Article, and
in particular

{(a) tender must be at a reasonable
hour, and if it is of goods they must
be kept available for the period rea-
sonably necessary to enable the buyer
to take possession; but

(b) unless otherwise agreed the
buyer must furnish facilities reason-
ably suited to the receipt of the goods.

(2) Where the case is within the
next section respecting shipment tend-

er requires that the seller comply
with its provisions.

(3) Where the seller is required to
deliver at a particular destination
tender requires that he comply with
subsection (1) and also in any appro-
priate case tender documents as de-
scribed in subsections (4) and (5) of
this section,

_(4) Where goods are in the posses-
sion of a bailee and are to be deliv-
eved without being moved

_{(a) tender requires that the seller
either tender a negotiable document
of title covering such goods or pro-
cure acknowledgment by the bailee of
the buyer’s right to possession of the
goods; but

(b) tender to the buyer of a non-
negotiable document of title or of &
written direction to the bailee to de-
liver is sufficient tender unless the
buyer seasonably objects, and receipt
by the bailee of notification of the
buyer’s rights fixes those rights as
against the bailee and all third per-
sons; but risk of loss of the goods
and of any failure by the bailee to
honor the non-negotiable document of
title or to obey the direction remains
on the seller until the buyer has had
a reasonable time to present the docu-
ment or direction, and z refusal by
the bailee to honor the document or
Lo obey the direction defeats the
tender.

(5) Where the contract requires the
seller to deliver documents

(a) he must tender all such docu-
ments in correct form, except as pro-
vided in this Article with respect to
bills of lading in a set (subsection
{2) of Seetion 2—323); and

{b) tender through customary
banking channels is sufficient and dis-
honor of a draft accompanying the
documents constitutes non-acceptance
or rejection.

Section 2—504. Shipment by Seller.

Where the seller is required or au-
thorized to send the goods to the buy-
er and the contract does not require
him to deliver them at a particular
destination, then unless otherwise
agreed he must

{a) put the goods in the possession
of such a carrier and make such a
contract for their transportation as
may be reasonable having regard to
the nature of the goods and other
circumstances of the case; and

{b) cobtain and promptly deliver or
tender in due form any document
necessary to enable the buyer to ob-
tain possession of the goods or other-
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wise required by the agreement or by
usage of trade; and

(c) promptly notify the buyer of
the shipment.

Failure to notify the buyer under
paragraph (¢) or to make a proper
contract under paragraph (a) is a
ground for rejection only if material
delay or loss ensues.

Section 2—b505. Seller’s Shipment
Under Reservation.

(1) Where the seller has identified
goods to the contract by or before
shipment:

(a) his procurement of a nego-
tible bill of lading to his own order
or otherwise reserves in him a securi-
ty interest in the goods. His procure-
ment of the bill to the order of a
financing agency or of the buyer in-
dicates in addition only the seller’s
expectation of transferring that in-
terest to the person named.

(b) a non-negotiable bill of lading
to himself or his nominee reserves
possession of the goods as security
but except in a case of conditionel de-
livery (subsection (2) of Section 2—
507) a non-negotiable bill of lading
naming the buyer as oconsignee re-
serves no security interest even
though the seller retains posaession
of the bill of lading.

(2) When shipment by the seller
with reservations of a security in-
terest is in violation of the contract
for sale it constitutes an improper
contract for transportation within the
preceding section but impairs neither
the rights given to the buyer by
shipment and identification of the
goods to the contract nor the seller’s
powers as a holder of a negotiable
document.

Section 2—506. Rights of Financ-
ing Agency.

(1) A financing agency by paying
or purchasing for value a draft which
relates to a shipment of goods ac-
quires to the extent of the payment
or purchase and in addition to its
own rights under the draft and any
document of title securing it any
rights of the shipper in the goods
including the right to stop delivery
and the shipper’s right to have the
draft honored by the buyer.

{2) The right to reimbursement of
a financing agency which has in good
faith honored or purchased the draft
under commitment to or authority
from the buyer is not impaired by
subsequent discovery of defects with
reference to any relevant document

Frhich was apparently regular on its
ace.

Section 2—507. Effect of Seller’s
Tender; Delivery on Condition.

(1) Tender of delivery is a condi-
tion to the buyer's duty to accept the
goods and, unless otherwise agreed,
to his duty to pay for them. Tender
entitles the seller to acceptance of
the goods and to payment according
to the contract.

{2) Where payment is due and de-
manded on the delivery to the buyer
of goods or documents of title, his
right as against the seiler to retain
or dispose of them is conditional upon
his msaking the payment due.

Section 2—508. Cure by Seller of
Improper Tender or Delivery; Re-
placement.

(1) Where any tender or delivery
by the seller is rejected use non-
conforming and the time for perform-
ance has not yet expired, the seller
may seasonably notify the buyer of
his intention to cure and may then
within the contract time make a con-
forming delivery.

(2) Where the buyer rejects 2 non-
conforming tender which the seller had
reasonable grounds te believe would
be acceptable with or without money
allowance the seller may if he season-
ably notifies the buyer have a fur-
ther reasonable time to substitute a
conforming tender.

Section 2-—509. Risk of Loss in the
Absenc%}«:f Bﬁm

(1) ere the contract requires or
authorizes the seller to ship the goods
by carrier

{(a) if it does not ire him to
deliver them at a particular desti-
nation, the risk of loss passes to the
buyer when the goods are duly de-
livered to the carrier even though the
shipment is under reservation (Sec-
tion 2—b505); but

(b) if it does require him to deliver
them at a particular destination and
the goods are there duly tendered
while in the possession of the carrier,
the risk of loss passes to the buyer
when the goods are there duly so
tendered as to enable the buyer to
take delivery.

{(2) Where the goods are held by
a bailee to be delivered without be-
ing moved, the risk of loss passes to
the buyer.

{(a) on his receipt of a negotiable
document of title covering the goods;
or
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(b) on acknowledgement by the
bailee of the buyer’s right to posses-
sion of the goods; or

{c) after his receipt of a non-nego-
tiable document of title or other writ-
ten direction to deliver, as provided
isrbssubsection (4)(b) of Section 2—

(3) In any case not within subsec-
tion (1) or (2), the risk of loss passes
to the buyer on his receipt of the
goods if the seller is a merchant;
otherwise the risk passes to the buyer
on tender of delivery.

(4) The provisions of this section
are subjeet to contrary agreement of
the parties and to the provisions of
this Article on sale or approval (Sec-
tion 2—327) and on effect of breach
on risk of loss (Section 2—510).

Section 2—510. Effect of Breach on
Risk of Loss.

(1) Where a tender or delivery of
goods so fails to conform to the con-
tract as to give a right of rejection
the risk of their loss remains on the
seller until cure or acceptance.

(2) Where the buyer rightfully re-
vokes acceptance he may to the ex-
tent of any deficiency in his effective
insurance coverage treat the risk of
loss as having rested on the seller
from the beginning.

(3) Where the buyer as to conform-
ing goods already identified to the
contract for sale repudiates or is
otherwise in breach before risk of
their loss has passed to him, the
seller may to the extent of any de-
ficiency in his effective insurance cov-
erage treat the risk of loss as rest-
ing on the buyer for 2 commercially
reasonable time,

Section 2—b511. Tender of Payment
by Buyer; Payment by Check.

(1) Unless otherwise agreed ten-
der of payment is a condition to the
seller’s duty to tender and complete
any delivery.

{2) Tender of payment is sufficient
when made by any means or in any
manner current in the ordinary course
of business unless the seller demands
rayment in legal tender and gives any
extension of time reasonably neces-
sary to procure it.

(3) Subject to the provisions of
this Act on the effect of an instru-
ment on an obligation (Section 3—
802), payment by check is conditional
and is defeated as between the par-
ties by dishonor of the check on due
presentment.

Section 2—512. Payment by Buyer
Before Inspection,

(1) Where the contract requires
payment before inspection non-con-
formity of the goods does not excuse
the buyer from so making payment
unless

(a) the non-conformity appears
without inspection; or

(b) despite tender of the required

documents the circumstances would
justify injunction against honor un-
der the provisions of this Act (Section
5—114),
(2) Payment pursuant to subsec-
tion (1) does not constitute an ac-
ceptance of goods or impair the buy-
er’s right to inspect or any of his
remedies,

Section 2—513. Buyer’s Right to
Inspection of Goods.

(1} Unless otherwise agreed and
subject to subsection (8), where goods
are tendered or delivered or identified
to the contract for sale, the buyer has
a right before payment or acceptance
to inspect them at any reasonable
place and time and in any reasonable
manner. When the seller is required
or authorized to send the goods to the
buyer, the inspection may be after
their arrival.

Section 2—513. Buyer’s Right to
Inspection of Goods.

(1) Unless otherwise agreed and
subject to subsection (3), where goods
are tendered or delivered or identified
to the contract for sale, the buyer has
a right before payment or acceptance
to inspeet them at any reasonable
place and time and in any reasonable
manner, When the seller is required
or authorized to send the goods to the
buyer, the inspection may be after
their arrival,

(2) Expenses of inspection must be
borne by the buyer but may be recov-
ered from the seller if the goods do
not conform and are rejected.

{3) Unless otherwise agreed and
subject to the provisions of this Ar-
tiele on C.I.F. contracts (subsection
(3) of Section 2—321), the buyer is
not entitled to inspect the goods be-
fore payment of the price when the
contract provides

(a) for delivery “C.0.D.” or on
other like terms; or

(b) for payment against documents
of title, except where such payment
is due only after the goods are to
become available for inspection.

(4) A place or method of inspec-
tion fizxed by the parties is presumed
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to be exclusive but unless otherwise
expressly agreed it does not
identification or shift the p. for
delivery or for passing the risk of
loss, If compliance becomes im i-
ble, inspection shall be as provided in
this section unless the place or method
fixed was clearly intended as an in-
dispensable condition failure of which
avoids the contract.

Section 2—614. When Documents
Deliverable on Acceptance; When on
Payment.

Unless otherwise a documents
againat which a t is drawn are
to be delivered to the drawee on ac-
ceptance of the draft if it is payable
more than three days after present-
ment; otherwise, only on payment.

Section 2-515. Preserving Evi-
dence of Goods in Dispute.

In furtherance of the adjustment
of any claim or dispute

(a) either pa onh reasonable no-
tification to the other and for the pur-
pose of aacertaining the facts and
preserving evidence the right to
murect, test and sample the ﬁo‘h
including such of them as may be in
1:11.:l poasession or control of the other;
an

(b) the parties may agree to a
third party inspection or survey to
determine the conformity or condition
of the goods and may agree that the
findings shall be binding upon them
in any subsequent litigation or ad-
justment,

PART 6

BREACH, REPUDIATION AND
EXCUSE

Section 2—601. Buyer’'s Rights on
Improper Delivery.

Subject to the provisions of this
Article on breach in installment con-
tracts (Section 2--612) and unless
otherwise agreed under the sections
on contractual limitations of remedy
(Sections 2-—718 and 2—719), if the
goods or the tender of delivery fail
in any respect to conform to the con-
tract, the buyer may

(ai reject the whole; or

(b) accept the whole; or

{¢) accept any commercial unit or
units and reject the rest.

Section 2—602. Manner and Effect
of Rightful Rejection.

{1) Rejection of goods must be
within a reasonable e after their
delivery or tender. It is ineffective
unless the buyer seasonably notifies
the seller,

{2) Subject to the provisions of the

two following sections
goods (Sections 2—608

security interest under the
of this Article {(subsection (3) of Sec-
tion 2—711), he is under a duty after
rejection to hold them with reasonable
care at the seller’s dispesition for a
time sufficient to permit the seller to
remove them; but

(¢) the buyer has no further obli-

tions with regard to goods rightful-
y rejected.
o (3) The seller’s ﬁgrl:jta with respect

goods wrongfully rejected are gov-
erned by the provisiona of this Article
on Seller’s remedies in general (Bec-
tion 2—-708),

Section 2—608. Merchant Buyer's
Duties as to Rightfully Rejected

(1) Subject to any security inter-
est in the buyer (subsection (3} of
Section 2—711), when the seller bas
no agent or place of business at the
market of rejection a merchant buyer
is under a duty after rejection of
foodninhispoueuion or control to

ollow any reascnable instructions re-

ceived from the seller with reapect to
the goods and in the absence of such
instructions to make reasonable ef-
forts to sell them for the seller’s ac-
count if they are perigshable or threat-
en to decline in value speedily. In-
structions are not reasonable if on
demand indemnity for expenses is not
forthcoming.

(2) When the buyer sells goods un-
der subsection (1), he iz entitled to
reimbursement from the seller or out
of the proceeds for reasonable ex-
penses of caring for and selling them,
and if the ses include no selling
commission to such commission
a8 is usual in the trade or if there is
none to a reasonable sum not ex-

ceedm'ten per cent on the gross
roc X

(3) In complying with this section
the buyer is held only to good faith
and good faith conduct hereunder is
neither acceptance nor con nor
the basia of an action for

Section 2—604. Buyer’s Options as
to Salvage of Rightfully Rejected

Subject to the provisions of the im-
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mediately preceding section on per-
ishables if the seller gives no instrue-
tions within a reasonable time after
notification of rejection the buyer may
store the rejected goods for the sell-
er’'s account or reship them to him or
resell them for the seller’s account
with reimbursement as provided in
the preceding section. Such action is
not acceptance or conversion.

Section 2—605. Waiver of Buyer’s
Objections by Failure to Particular-
ize.

(1) The buyer’s failure to state in
connection with rejection a particular
defeet which is ascertainable by rea-
sonable inspection precludes him from
relying on the unstated defeet to jus-
tify rejection or to establish breach

(a) where the seller could have
cured it if stated seasonably; or

(b) between merchants when the
seller has after rejection made a re-
quest in writing for a full and final
written statement of all defects on
which the buyer proposes to rely.

(2) Payment against documents
made without reservation of rights
precludes recovery of the payment
for defects apparent on the face of
the documents.

Section 2—606. What Constitutes
Acceptance of Goods.

(1) Acceptance of goods ocecurs
when the buyer

{a) after a reasonable oppertunity
to inspect the goods signifies to the
seller that the goods are conforming
or that he will take or retain them in
spite of their non-conformity; or

(b) fails to make an effective re-
jection (subsection (1) of Section 2
—602), but such acceptance does not
occur until the buyer has had a rea-
sonable opportunity to inspect them;
or

(c¢) does any aet inconsistent with
the seller’s ownership; but if such act
is wrongful as against the seller it is
an acceptance only if ratified by him.

(2) Acceptance of 2 part of any
commercial unit is acceptance of that
entire unit.

Section 2—607. Effect of Accept-
ance; Notice of Breach; Burden of
Establishing Breach After Accept-
ance; Notice of Claim or Litigation to
Person Answerable Over.

(1) The buyer must pay at the con-
tract rate for any goods accepted.

{(2) Acceptance of goods by the
buyer preecludes rejection of the goods
accepted and if made with knowledge
of a non-conformity cannot be re-

voked because of it unless the gecept-
ance was on the reasonable assump-
tion that the non-conformity would
be seasonably cured but acceptance
does mnot of itself impair any other
remedy provided by this Article for
non-conformity.

(3) Where a tender has been ac-
cepted

(a) the buyer must within a rea-
sonable time after he discovers or
should have discovered any breach no-
tify the seller of breach or be barred
from any remedy; and

(b) if the claim is one for infringe-
ment or the like (subsection (3) of
Section 2—312) and the buyer is sued
as a result of such a breach he must
so notify the seller within a reason-
able time after he receives notice of
the litigation or be barred from any
remedy over for liability established
by the litigation.

(4) The burden is on the buyer to
establish any breach with respeet to
the goods accepted.

(b) Where the buyer is sued for
breach of a warranty or other obli-
gation for which his seller is answer-
able over

(a) he may give his seller written
notice of the litigation. If the notice
states that the seller may come in
and defend and that if the seller does
not do so he will be bound in any ac-
tion against him by his buyer by any
determination of faet common to the
two litigations, then unless the seller
after seasonable receipt of the notice
does come in and defend he is so
bound

{b) if the claim is one for infringe-
ment or the like (subsection (3) of
Section 2—312) the original seller
may demand in writing that his buyer
turn over to him control of the litiga-
tion including settlement or else be
barred from any remedy over and if
he also agrees to bear all expense
and to satisfy any adverse judgment,
then unless the buyer after season-
able receipt of the demand does turn
over control the buyer is so barred.

(6) The provisions of subsections
(3), (4) and (5) apply to any obli-
gation of a buyer to hold the seller
harmless against infringement or the
like (subsection (3) of Section 2—
312).

Section 2—608. Revocation of Ac-
ceptance in Whole or in Part.

(1) The buyer may revoke his ac-
ceptance of a lot or commercial unit
whose non-conformity substantially



1410

SENATE JOURNAL

impairs its value to him if he has ac-
cepted it

(a) on the reamsonable assumption
that its mnon-conformity would be

cured and it has not been seasonably
cured; or

(b) without diseovery of such non-
conformity if his acceptance was rea-
sonably induced either by the difficul-
ty of discovery before acceptance or
by the seller’s assurances.

(2) Revocation of acceptance must
occur within a reasonable time after
the buyer discovers or should have
discovered the ground for it and be-
fore any substantial change in condi-
tion of the goods which is not caused
by their own defects. It is not effec-
tifve until the buyer notifies the seller
of it.

(3) A buyer who so revokes has
the same rights and duties with re-
gard to the goods involved as if he
had rejected them.

Section 2—609. Right to Adequate
Assurance of Performance,

{1} A contract for sale imposes an
obligation on each party that the oth-
er’s expectation of receiving due per-
formance will not be impaired. When
reasonable grounds for insecurity
arise with respect to the performance
of either party the other may in writ-
ing demand adeguate assurance of
due performance and until he receives
such assurance may if commercially
reasonable suspend any performance
for which he has not already received
the agreed return.

{2) Between merchants the rea-
sonableness of grounds for insecurity
and the adequacy of any assurance
offered shall be determined according
to commercial standards.

(3) Acceptance of any improper
delivery or payment does not preju-
dice the aggrieved party’s right to
demand adequate assurance of future
performance.

(4) After receipt of a justified de-
mand failure to provide within a rea-
sonable time mnot exceeding thirty
days such assurance of due perform-
ance as is adequate under the eircum-
stances of the particular case is a re-
pudiation of the contract.

Section 2—610. Anticipatory Repu-
diation

When either party repudiates the
contract with respect to a perform-
ance not yet due the loss of which
will substantially impair the value of
the contract to the other, the ag-
grieved party may

(a) for a commercially reasonable
time await performance by the repu-
diating party; or

(b) resort to any remedy for
breach (Section 2—708 or Section 2—
711), even though he has notified the
repudiating party that he would await
the latter’s performance and has
urged retraction; and

(c) in either case suspend his own
performance or proceed in accordance
with the provisions of this Article
on the seller’s right to identify goods
to the contract notwithstanding
breach or to salvage unfinished goods
(Section 2—704).

Section 2—611. Retraction of Antic-
ipatory Repudiation.

(1) Until the repudiating party’s
next performance is due he can re-
tract his repudiation unleas the ag-
grieved party has since the repudia-
tion cancelled or materially chanpged
his position or otherwise indicated
that he considers the repudiation
final.

(2) Retraction may be by any
method which clearly indicates to
the aggrieved party that the repudi-
ating party intends to perform, but
must include any assurance justifi-
ably demanded under the provisiona
of this Article (Section 2—8609).

{(3) Retraction reinstates the re-
pudiating party’s rights under the
contract with due excuse and allow-
ance to the aggrieved party for any
delay occasioned by the repudiation.

Section 2—612, “Installment Con-
tract”; Breach.

{1) An “installment contract” is
one which requires or authorizes the
delivery of goods in separate lots to
be separately accepted, even though
the contract contains a clause *each
delivery is a separate contract” or
its equivalent.

{2) The buyer may reject any in-
stallment which is non-conforming if
the non-conformity substantially im-
pairs the value of that imstallment
and cannot be cured or if the non-
conformity is a defect in the required
documents; but if the non-conformity
does not fall within subsection (3)
and the seller gives adequate assur-
ance of its cure the buyer must ac-
cept that installment.

(3) Whenever non-conformity or
default with respect to one or more
installments substantially impairs
the value of the whole contract there
is a breach of the whole. But the
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aggrieved party reinstates the con-
tract if he accepts a non-conforming
installment without seasonably noti-
fying of cancellation or if he brings
an action with respect only to past
installments or demands performance
as to future installments.

Section 2—613. Casualty to Iden-
tified Goods.

Where the contract requires for its
performance goods identified when
the contraet is made, and the goods
suffer casualty without fault of either
party before the risk of loss passes
to the buyer, or in a proper case
under a “no arrival, no sale” term
(Section 2—324) then

(a) if the loss is total the con-
tract is avoided; and

(b) if the loss is partial or the
goods have so deteriorated as no
longer to conform to the contract the
buyer may nevertheless demand in-
spection and at his option either treat
the contract as avoided or accept the
goods with due allowance from the
contract price for the deterioration
or the deficiency in quantity but with-
out further right against the seller.

Section 2-—614. Substituted Per-
formance.

(1) Where without fault of either
party the agreed berthing, loading, or
unloading facilities fail or an agreed
type of carrier becomes unavailable
or the agreed manner of delivery
otherwise becomes commereially im-
practical but a commercially reason-
able substitute is available, such sub-
stitute performance must be tendered
and accepted.

{2) H the agreed means or man-
ner of payment fails because of do-
mestic or foreign governmental reg-
ulation, the seller may withhold or
stop delivery unless the buyer pro-
vides 2 means or manner of payment
which is commercially a substantial
equivalent. If delivery has already
been taken, payment by the means
or in the manner provided by the
regulation discharges the buyer’s ob-
ligation unless the regulation is dis-
eriminatory, oppressive or predatory.

Section 2—615. Excuse by Failure
of Presupposed Conditions.

Except so far as a seller may have
assumed a greater obligation and
subject to the preceding section on
substituted performance:

(a) DPelay in delivery or non-deliv-
ery in whole or in part by a seller
who complies with paragraphs (b)

and {(c¢) is not a breach of his duty
under a contract for sale if perform-
ance as agreed has been made im-
practicable by the occurrence of a
contingeney and non-occurrence of
which was 2 basic assumption on
which the contract was made or by
compliance in good faith with any
applicable foreign or domestic gov-
ernmental regulation or order wheth-
er or not it later proves to be in-
valid.

{b) Where the causes mentioned in
paragraph (a) affect only a part of
the seller’s capacity to perform, he
must allocate production and deliv-
eries among his customers but may at
his option include regular eustomers
not then under contract as well as
his own requirements for further
manufacture. He may so allocate in
arlﬁf manner which is fair and reason-
able.

(¢} The seller must notify the buy-
er seasonably that there will be de-
lay or non-delivery and, when alloca-
tion is required under paragraph (b),
of the estimated quota thus made
available for the buyer.

Section 2—616. Procedure on Notice
Claiming Excuse.

{1) Where the buyer receives no-
tification of a material or indefinite
delay or an allocation justified under
the preceding section he may by writ-
ten notification to the seller as to
any delivery concerned, and where
the prospective deficiency substan-
tially impairs the value of the whole
contract under the provisions of this
Article relating to breach of install-
ment contracts (Section 2—612), then
also as to the whole,

(a) terminate and thereby dis-
charge any unexecuted portion of the
contract; or

(b) modify the contract by agree-
ing to take his available quota in
substitution.

(2) If after receipt of such notifi-
cation from the seller the buyer fails
so to modify the contract within a
reasonable time not exceeding thirty
days the contract lapses with respect
to any deliveries affected. )

(3) The provisions of this section
may not be negated by agreement ex-
cept in so far as the seller has as-
sumed a greater obligation under the
preceding section.

PART 7
REMEDIES
2 —701. Remedies

Section for
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Breach of Collateral Contracta Not
Impaired.

Remedies for breach of any obli-
gation or promise collateral or ancil-
lary to a contract for sale are not
impaired by the provisions of this
Article.

Section 2-—702. Seller’s Remedies
on Discovery of Buyer’s Insolvency.

{1) Where the seller discovers the
buyer to be insolvent he may refuse
delivery except for cash including
pavment for all goods theretofore
delivered under the contract, and stop
delivery under this Article (Section
2—706).

(2) Where the seller discovers that
the buyer has received goods on
credit while insolvent he may reclaim
the goods upon demand made within
ten days after the receipt, but if mis-
representation of solveney has been
made to the particular seller in writ-
ing within three months before de-
livery the ten day limitation does not
apply. Except as provided in this sub-
section the seller may not base a
right to reelaim goods on the buyer’s
fraudulent or innocent misrepresen-
tation of solvency or of intent to pay.

(3) The seller’s right to reclaim un-
der subsection (2) is subject to the
rights of a buyer in ordinary course
or other good faith purchaser or lien
creditor under this Article (Section
2—403). Successful reclamation of
goods excludes all other remedies
with respect to them.

Section 2—T703, Seller’s Remedies in
General.

Where the buyer wrongfully rejects
or revokes acceptance of goods or
fails to make a payment due on or
before delivery or repudiates with
respect to a part or the whole, then
with respect to any goods directly
affected and, if the breach is of the
whole contract (Section 2—612), then
also with respect to the whole unde-
livered balance, the aggrieved seller
may

{(a) withhold delivery of such
goods;

(b) stop delivery by any bailee as
hereafter provided provided (Seetion
2—T7056);

{c) proceed under the next section
respecting goods still unidentified to
the contract;

(d) resell and recover damages as
hereafter provided (Section 2-—706);

(e) recover damages for non-ac-
ceptance (Section 2—T708) or in a

proper case the price (Section 2—
709);

{f) cancel.

Section 2—704. Seller's Right to
Identify Goods to the Contract Not-
withstanding Breach or to Salvage
Unfinished Goods.

(1) An aggrieved seller under the
preceding section may

(a) identify to the contract con-
forming goods not already identified
if at the time he learmed of the
breach they are in his possession or
control;

{b) treat as the subject of resale
goods which have demonstrably been
intended for the particular contract
even though those goods are unfin-
ished.

(2) Where the goods are unfinished
an aggrieved seller may in the exer-
cise of reagonable commercial judg-
ment for the purposes of avoiding
loss and of effective realization either
complete the manufacture and whol-
ly identify the goods to the contract
or cease manufacture and resell for
serap or salvage value or proceed in
any other reasonable manner.

Section 2—705. Seller’s Stoppage of
Delivery in Transit or Otherwise.

(1) The seller may stop delivery
of goods in the possession of a car-
rier or other bailee when he discov-
ers the buyer to be insolvent (See-
tion 2—702) and may stop delivery
of carload, truckload, plane lcad or
larger shipments of express or freight
when the buyer repudiates or fails
to make a payment due before deliv-
ery or if for any other reason the
seller has a right to withhold or re-
claim the goods.

(2) As against such bnfer the sell-
er may stop delivery unti

(a) receipt of the goods by the
buyer; or

{(b) acknowledgment to the buyer
by any bailee of the goods except a
carrier that the bailee holds the goods
for the buyer; or .

(c) Such acknowiedgement to the
buyer by a carrier by reshipment or
as warechouseman; or

{d) negotiation to the buyer of any
negotiable document of title covering
the goods.

(3) (a) To stop delivery the seller
must so notify as to enable the bailee
by reasonable diligence to prevent de-
livery of the goods.

(b) After such notification the
bailee must hold and deliver the goods
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according to the directions of the sell-
er but the seller is liable to the bailee
for any ensuing charges or damages.

(¢) If 2 negotiable document of
title has been issued for goods the
bailee is not obliged to obey a noti-
fieation to stop until surrender of
the document.

{(d) A carrier who has issued a
non-negotiable bill of lading is not
obliged to obey a notification to stop
received from a person other than
the consignor.

Section 2—706. Seller's Resale In-
cluding Contract for Resale.

(1) Under the conditions stated in
Section 2—703 on seller's remedies,
the seller may resell the goods con-
cerned or the undelivered balance
thereof. Where the resale is made
in good faith and in a commercially
reasonable manner the seller may re-
cover the difference between the re-
sale price and the contract price to-
gether with any incidental damages
allowed under the provisions of this
Article (Section 2—710), but less ex-
penses saved in consequence of the
buyver’s breach.

(2) Except as otherwise provided
in subsection (3) or unless otherwise
agreed resale may be at public or
private sale including sale by way of
one or more contracts to sell or of
identification to an existing contract
of the seller. Sale may be as a unit
or in parcels and at any time and
place and on any terms but every as-
pect of the sale including the method,
manner, time, place and terms must
be commercially reasonable. The re-
sale must be reasonably identified as
referring to the broken contract, but
it is not necessary that the goods be
in existence or that any or all of
them have been identified to the con-
tract before the breach.

(3) Where the resale is at private
sale the seller must give the buyer
reasonable notification of his inten-
tion to resell.

(4) Where the resale is at public
sale

(a) only identified goods can be
sold except where there is a recog-
nized market for a public sale of fu-
tures in goods of the kind; and

(b) it must be made at a usual
place or market for public sale if
one is reasonably available and ex-
cept in the case of goods which are
perishable or threaten to decline in
value speedily the seller must give

the buyer reasonable notice of the
time and place of the resale: and

(e) if the goods are not to be with-
in the view of those attending the sale
the notification of sale must state the
place where the goods are located and
provide for their reasonable inspec-
tion by prospective bidders; and

(d) the seller may buy.

(5) A purchaser who buys in good
faith at a resale takes the goods free
of any rights of the original buyer
even though the seller fails to com-
ply with one or more of the require-
ments of this section.

(6) The seller is not accountable to
the buyer for any profit made on any
resale. A person in the position of
a seller (Section 2—707) or a buyer
who has rightfully rejected or jus-
tifiably revoked acceptance must ac-
count for any excess over the
amount of his security interest, as
hereinafter defined (subsection (3)
of Section 2—711).

Section 2—707. “Persons in the Po-
sition of a Seller.”

(1) A “person in the position of
a seller” includes as against a prin-
cipal an agent who has paid or be-
come responsible for the price of
goods on behalf of his prineipal or
anyone who otherwise holds a secur-
ity interest or other right in goods
similar to that of a seller.

(2) A person in the position of a
seller may as provided in this Ar-
ticle withhold or stop delivery (Sec-
tion 2—705) and resell (Section 2—
706) and recover incidental damages
(Section 2—T710).

Section 2—708. Seller’s Damages
for Non-acceptance or Repudiation.

(1) Subjeet to subsection (2) and
to the provisions of this Article with
respect to proof of market price
(Section 2—723), the measure of
damages for non-acceptance or repu-
diation by the buyer is the difference
between the market price at the time
and place for tender and the unpaic
contract price together with any in-
cidental damages provided in this Ar.
ticle (Section 2—T710), but less ex:
penses saved in consequence of the
buyer’s breach.

(2) If the measure of damages pro
vided in subsection (1) is inadequate
to put the seller in as good a posi
tion as performance would have don¢
then the measure of damages is the
profit (including reasonable over
head) which the seller would haw
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made from full performance by the
buyer, together with any incidental
damages provided in this Article
(Section 2—710), due allowance for
costs reasonably incurred and due
credit for payments or proceeds of
resale,

Section 2—T709. Action for the
Price.

(1) When the buyer fails to pay
the price as it becomes due the seller
may recover, together with any inci-
dental damages under the next sec-
tion, the price

(2) of goods accepted or of con-
forming goods lost or damaged within
a commercially reasonable time after
risk of their loss has passed to the
buyer; and

{b) of goods identified to the con-
tract if the seller is unable after rea-
sonable effort to resell them at a rea-
sonable price or the circumstances
reasonsbly indicate that such effort
will be unavailing.

{2) Where the seller sues for the
price he must hold for the buyer any
goods which have been identified to
the contract and are still in his con-
trol except that if resale becomes
possible he may resell them at any
time prior to the collection of the
judgment. The net proceeds of any
such resale must be credited to the
buyer and payment of the judgment
entitles him to any goods not resold.

{3) After the buyer has wrong-
fully rejected or revoked acceptance
of the goods or has failed to make
a payment due or has repudiated
{Section 2—610), a seller who is
held not entitled to the price under
this section shall nevertheless bhe
awarded damages for non-acceptance
under the preceding section.

Section 2—710. Seller's Incidental
Damages.

Incidental damages to an aggrieved
seller include any commercially rea-
sonable charges, expenses or commis-
sions incurred in stopping delivery, in
the transportation, care and custody
of goods after the buyer’s breach, in
connection with return or resale of
the goods or otherwise resulting from
the breach.

Section 2—711. Buyer’s Remedies
in General; Buyer’s Security Interest
in Rejected Goods.

(1) Where the seller fails to make
delivery or repudiates or the buyer
rightfully rejects or justifiably re-
vokes acceptance then with respect

to any goods involved, and with re-
spect to the whole if the breach goes
to the whole contract (Section 2—
612), the buyer may cancel and
whether or not he has done so may
in addition to recovering so much of
the price as has been paid

{a) “cover” and have damages un-
der the next section as to all the
goods affected whether or not they
have been identified to the contract;
or

(b) recover damages for non-de-
livery as provided in this Article
(Section 2—713).

(2) Where the seller fails to de-
lilver or repudiates the buyer may
also

(a) if the goods have been iden-
tified recover them as provided in this
Article (Section 2—502); or

(b) in a proper case obtain apecific
performance or replevy the goods as
gig;'ided in this Article (Section 2—

(3) On rightful rejection or justi-
fiable revocation of acceptance a buy-
er has a security interest in goods
in his posession or control for any
payments made on their price and any
expenses reasonably incarred in their
inspection, receipt, ¢ rtation,
care and custody and may hold such
goods and resell them in like man-
ner as an aggrieved seller (Section
2--706).

Section 2—712. “Cover”; Buyer's
Procurement of Substitute Goods.

(1) After a breach within the pre-
ceding section the buyer may “cover”
by making in good faith and without
unreasonable delay any reasonable
purchase of or contraet to purchase
goods in substitution for those due
from the seller.

{2) The buyer may recover from
the seller as damages the difference
between the cost of cover and the
contract price together with any in-
cidental or consequential damages as
hereinafter defined (Section-2—715),
but less expenses saved in conge-
quence of the seller’s breach.

(8) Failure of the buyer to effect
cover within this section does not
bar him from any other remedy.

Section 2—713. Buyer’'s Damages
for Non-Delivery or Repudiation.

(1) Subject to the provisions of
this Article with respect to proof of
market price (Section 2-713), the
measure of damages for non-delivery
or repudiation by the seller is the
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difference between the market price
at the time when the buyer learned
of the breach and the contract price
together with any incidental and con-
sequential damages provided in this
Article (Section 2—715), but less ex-
penses saved in consequence of the
seller’s breach.

(2) Market price is to be deter-
mined as of the place for tender or,
in cases of rejection after arrival or
revocation of acceptance, as of the
place of arrival.

Section 2-—714., Buyer’s Damages
for Breach in Regard to Aeccepted
Goods.

{1) Where the buyer has accepted
goods and given notification (subsee-
tion (3) of Section 2—607) he may
recover as damages for any non-con-
formity of tender the loss resulting
in the ordinary course of events from
the seller’s breach as determined in
any manner which is reasonable.

(2) The measure of damages for
breach of warranty is the difference
at the time and place of acceptance
between the value of the goods ac-
cepted and the value they would have
had if they had been as warranted,
unless special circumstances show
proximate damages of a different
amount,

{3) In a proper case any incidental
and consequential damages under the
next section may also be recovered.

Section 2—715. Buyer’s Incidental
and Consequential Damages.

(1) Incidental damages resulting
from the seller’s breach include ex-
penses reasonably ineurred in inspee-
tion, receipt, transportation and care
and custody of goods rightfully re-
jeeted, any commercialy reasonable
charges, expenses or commissions in
connection with effecting cover and
any other reasonable expenses inci-
dent to the delay or other breach.

(2) Consequential damages result-
ing from the seller’s breach include

(a) any loss resulting from gen-
eral or particular requirements and
needs of which the seller at the time
of contracting had reason to know
and which could not reasonably bhe
prevented by cover or otherwise; and

(b) injury to person or property
proximately resulting from any
breach of warranty.

Section 2—716. Buyer’s Right to
Specific Performance or Replevin.

(1) Specific performance may be

decreed where the goods are unique
or in other proper circumstances.

(2) The decree for specific per-
formance may include such terms and
conditions as to payment of the price,
damages, or other relief as the court
may deem just.

{(3) The buyer has a right of re-
plevin for goods identified to the
contract if after reasonable effort he
is unable to effect cover for such
goods or the circumstances reason-
ably indicate that such effort will be
unavailing or if the goods have been
shipped under reservation and satis-
faction of the security interest in
them has been made or tendered.

Section 2—717. Deduction of Dam-
ages From the Price.

The buyer on notifying the seller
of his intention to do so may deduct
all or any part of the damages re-
sulting from any breach of the con-
tract from any part of the price still
due under the same contract.

Section 2—T718. Liquidation or Limi-
tation of Damages; Deposits.

(1) Damages for breach by either
party may be liquidated in the agree-
ment but only at an amount which
is reasonable in the light of the an-
ticipated or actual harm caused by
the breach, the difficulties of proof
of loss, and the inconvenience or non-
feasibility of otherwise obtaining an
adequate remedy. A term fixing un-
reasonably large liquidated damages
is void as a penalty.

(2) Where the seller justifiably
withholds delivery ¢f goods because
of the buyer’s breach, the buyer is
entitled to restitution of any amount
by which the sum of his payments
exceeds

(a) the amount to which the sell-
er is entitled by virtue of terms liqui-
dating the seller’s damages in ac-
cordance with subsection (1), or

(b) in the absence of such terms,
twenty per eent of the value of the
total performance for which the buy-
er is obligated under the contract
or $500, whichever is smaller.

(8) The buyer’s right to restitution
under subsection (2) is subject to
offset to the extent that the seller
establishes

(a) a right to recover damages un-
der the provisions of this Article
other than subsection (1), and

(b) the amount or value of any
benefits received by the buyer di-
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rectly or indireetly by reason of the
contract.

(4) Where 2 seller has received
payment in goods their reasonable
value or the proceeds of their resale
shall be treated as payments for the
purposes of subsection (2); but if
the seller has notice of the buyer’s
breach before reselling goods re-
ceived in part performance, his re-
sale iz subject to the conditions laid
down in this Article on resale by
an aggrieved seller (Section 2—706).

Section 2—719. Contractual Modifi-
cation or Limitation of Remedy.

(1) Subjeet to the provisions of
subsections (2) and (3) of this sec-
tion and of the preceding section on
liquidation and limitation of dam-
ages,

{a) the agreement may provide for
remedies in addition to or in substi-
tution for those provided in this Ar-
ticle and may limit or alter the meas-
ure of damages recoverable under
this Article, as by limiting the buy-
er's remedies to return of the goods
and repayment of the price or to
repair and replacement of non-con-
forming goods or parts; and

{b) resort to a remedy as provided
is optional unless the remedy is ex-
pressly agreed to be exclusive